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I. MEDICAL LIABILITY REFORM

Access to patient care is being jeopardized by the increasingly intolerable situation facing physicians as a result of rapidly
rising overhead costs and stagnant or decreasing physician reimbursement. The unaffordable cost of medical liability
insurance is a major contributing factor to this problem. The Legislature and the Governor have temporarily averted a
health care access disaster by enacting legislation in each of the last two years prohibiting any rate increase or surcharge
on physician liability insurance premiums. These rate increase prohibitions, while important, have only bought us time to

arrive at a long-term solution.

MSSNY supports the enactment of immediate and systemic medical liability system

reforms to protect the ability of physicians to continue to provide care in New York State.

AProtect

These were the words chanted by the thousands of
physicians who attended the MSSNY/Specialty
Society Legislative Day and Rally in 2008 and 2009.
These physicians who braved the rain and freezing
cold to rally on the steps of the State Capitol were
urging their legislators to enact critically needed
reforms to protect the ability of patients to access
needed care, care that is being jeopardized as a result
of the increasingly intolerable situation facing
physicians as a result of rapidly rising overhead costs
and stagnant or decreasing physician reimbursement.

In each of the last two legislative sessions, the New
York State Legislature and Governor Paterson have
enacted legislation that prevented for the 2008-09 and
2009-10 policy years the imposition on physicians of a
medical liability insurance rate increase or the
imposition of a surcharge to make up for past
insurance company deficits. Without this action by
the Governor and the Legislature, it most probably
would have been necessary to impose double digit
premium increases in each policy year. Had these
increases been implemented, there would have been
severe consequences to access to carein - N e w
world-renowned health care system.

These fixes, while important, are only short-term.
They have put a
will trigger even more staggering increases in medical
liability costs unless action is taken by our elected
officials to address the real causes and not just the
symptoms of this severe problem. As stated in an
August 2008 Newsday editorial, enactment of the
freeze:

Chart 1 - Medical Liability Premiums — OB-GYNs

tempor a

YOr

ry

our Patients!o
Aféwondt end
cost of insurance. But it does buy time for Albany to
fashion a more lasting remedy i time that must be put
to good wuse. 0

When combined with the ongoing difficulties facing
physicians in receiving fair reimbursement from both
commercial health insurers as well as government-
sponsored plans, any increases in liability costs will
lead to a further erosion of access to care in New York
State. This erosion will greatly undermine efforts
underway at the state and federal level to increase
access to affordable health insurance coverage.

The possible double digit increases in medical liability
costs prevented by the legislatively enacted rate
—freezesl woul d have
increases of 14% imposed on physicians for the 2007-
08 policy year, and the 55-80% increases in premiums
paidby New York®‘s
years, bringing the premiums paid by many specialists
in New York to amounts in the hundreds of thousands
of doll ars. Even with
far just a single year of coverage:
e along Island neurosurgeon pays over $300,000;
e an Ob-GYN in the Bronx, Brooklyn, Queens and
Staten Island pays over $170,000; and
| dn 6rthope@idburg@on iR Webtdhestd?, Orane 8hd
Rockland Counties pays almost $110,000.

Overall, from 2003-2008, liability insurance costs for ER
physicians rose 72-80%, general surgeons 72-80%,
neurosurgeons 72-80% internists 72-80%, radiologists 63-
72%, and OB-GYNs 63-72% (see below chart).

(Source: MLMIC)

OB-GYN 2002-03 2007-08

Lower Hudson Valley, Manhattan $89,319 $145,900 (+63%)
Outer Boroughs $100,904 $173,065 (+72%)
Long Island $115,431 $188,553 (+63%)
Poughkeepsie, Newburgh (mid-Hudson Valley) $54,829 $89,561 (+63%)
Albany, Syracuse, Binghamton $32,539 $53,151 (+63%)
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Chart 2 — Per Claim Payout

Average Per Claim Payout--MLMIC 2002-2008
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Since 2002, the average payout for medical liability according to Kaiser State Health Facts, in 2007, New
claims for claims has increased steadily, from under York State had by far and away the highest number of
$385,000 in 2002, to over $515,000 in 2008. paid medical liability claims in the country (1,528),

almost 70% more than California (924) and twice that
Malpractice payouts in New York State are far out of of Florida (783) and Pennsylvania (767).

proportion to the rest of country. For example,

Chart 3— Number of Paid Claims Per State

Paid Medical Liability Claims 2007

Source: Kaiser

Kaiser statistics also showed that New York State had than the states with the next highest amounts,
the highest cumulative medical liability payouts in Pennsylvania ($282,611,000), Florida ($226,487,600),
2007 ($674,683,750), more than two times greater Ilinois ($215,890,000) and California ($214,115,050).



Chart 4- Cumulative Medical Liability Payouts Per State

Cumulative Medical Liability Payouts 2007
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These enormous costs are driven by an unpredictable
medical liability adjudication system that numerous
studies have concluded results in cases where awards
are made despite the absence of any negligence
whatsoever. Moreover, under the current system
studies have shown that often those truly injured by
negligence do not sue. For example, in one recent
review of closed claims in the New England Journal of
Medicine, it was shown that, in more than 1 out of 4
claims, a patient was awarded payment where no
negligence was committed, or a patient was not
awarded payment where there was negligence.

As a result of the randomness and unpredictability of
the current medical liability adjudication system,
settlements are often made even where no negligence
has occurred. Physicians who treat the most high-risk
patients are sued with astounding regularity in New
York State. Every 5 years, 60% of our
neurosurgeons are sued, 55% of our OB-GYNs, and
almost 50% of our surgical specialists.

While approximately 2/3 of all medical liability cases
brought result in no payment, even the costs of
defending these cases are extensive and significantly
add to the astronomical cost of medical liability
insurance. For example, MLMIC has spent over $725
million in this decade alone to defend physicians and
hospitals on whose behalf no payment is ever made to
the plaintiff.

X 3y

Source: Kaiser

The problems of the medical liability adjudication

system do not just impact physicians — it impacts the

cost of all health care. This was highlighted by
President Obama in a speech to Congress last
September in whichhestat ed t h &lkedtoe h
enough doctors to know that defensive medicine may

be contributing Stadieslhaven e c €
shown that billions of dollars in health care costs are
unnecessarily spent each year due to the practice of
—defensiciemeted such as unn
scans and specialty referrals. The costs of this
phenomenon vary based upon the studies, but are
undoubtedly immensely significant. One 2002 study
by HHS indicated that $60-$108 billion was spent on
defensive medicine. A Lewin study concluded that
$36 billion could be saved over 5 years by reducing
—defensive medicinel
study by the Massachusetts Medical Society of eight
specialties indicated that $1.4 billion was spent
annually in just the state of Massachusetts alone for
—defensive medicinel purp

cost

Moreover, despite claims by some, the fear of the
litigation system actually inhibits efforts to address
health system errors in a proactive way. In fact, New
York maintains laws which exacerbate this problem.
While hospital peer review proceedings are kept
confidential and are generally immune from legal
discovery, this immunity, incredibly, does not extend
to a physician who subsequently becomes a defendant
in a lawsuit. This greatly undermines efforts to
improve quality care through a frank and thorough



discussion of care provided. It actually discourages
participation. As stated by Dr. Troyen Brennan, one
of the authors of the famous Harvard Study on
Medical Malpractice, in a 2000 New England Journal
of Medicine article:

-Any effort to prevent injury due to medical
care is complicated by the dead weight of a
litigation system that induces secrecy and
silence. No matter how much we might insist
that physicians have an ethical duty to report
injuries resulting from medical care or to work
on their prevention, fear of malpractice
litigation drags us back to the status quo. To

address the problem of iatrogenic injuries
seriously, we must reform the system of
malpractice litigation. o .

We can no longer sustain such an expansive,
inequitable and fatally flawed system if we wish to
maintain a world-class health care system. Cases
where negligence has occurred should result in fair
compensation to the injured plaintiff. However, we
need a better system to discourage the bringing of
meritless cases, to more precisely assure that claims of
negligence are paid and claims without negligence are
not, and most importantly, foster a culture of quality
improvement rather than blame.

LITIGATION REFORMS

Alternate Resolution Forums - MSSNY supports
legislation to resolve medical liability claims in more
objective, less expensive forums, such as special
health courts or a No-Fault system for claims
involving neurologically impaired infants and
emergency department care. As stated above, several
studies have concluded that the current civil justice
system facilitates awards in lawsuits where there has
been no negligence.

It is interesting to note that alternative forums have
long been a key recommendation of special
government task forces examining this issue. As far
back as 1975, the first recommendation of Governor
Hugh Carey‘s Special
Mal practi ce (al so
Commi ssionl)
to adjudicate medical liability claims. As stated in the
report by the McGill Commission:

—nasmuch as the present tort law/liability
insurance system for medical malpractice
will eventually break down and costs have
and will continue to rise to unacceptable
levels, fundamental reform of the present
tort law/liability insurance system should
be undertaken. While the Panel does not
recommend a specific compensation plan,
the overriding concern should be to create
a system of compensation for adverse
medical outcomes resulting from medical
treatment, whether or not caused by
negligence. Such a system should be
coordinated with other compensation
systems and should limit compensation to
the bona fide need o

Such a system is needed now more than ever.
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e Medical Expert Witness Reform - MSSNY supports
legislation to reform the use of expert witnesses in
medical liability actions. A recent article in Health
Affairs concluded that the tightening of rules with
respect to who can serve as an expert witness in a
medical liability action has been effective in other
states as part of an effort to contain medical liability
insurance costs. Under current New York law, the
identity of an expert who will testify in a medical
liability action is shielded. Incredibly, no other state
has such a rule, and medical liability cases are the
only civil actions in New York where this rule is

ng%ﬂﬁa Y| Ieglﬂaﬁon glga t?e n ced
uld r quire.t eldent exp rtwnness in
t)éaCtIRrIéO e dlsclosed prior to trial.

Moreover, MSSNY supports legislation to require that
an expert witness be practicing in the same or similar
specialty as the physician against whom the suit has
been filed. Over 20 states have enacted reforms which
place some meaningful requirements on the
qualifications of an expert witness in a medical
liability action.

Finally, MSSNY supports legislation to establish a
new category of physician misconduct for physicians
who provide scientifically unsupportable testimony in
any proceeding, whether civil or administrative.
e Certificate of Merit Reforms - MSSNY supports
legislation to require that a physician consulted for a
Certificate of Merit be identified, be of the same
specialty as the physician against whom the suit is
pa ¢ filed, ang be rqulred to file a certification statement.
Current law requires an attorney filing a medical
liability action to attest in the Certificate of Merit that



he or she consulted with a physician who concurred
that there is a reasonable basis to bring the action.
However, the benefit of this law in limiting the
bringing of meritless actions has been minimized
because the physician with whom the attorney
consulted remains anonymous.

Such a law would reduce some of the needless cost
that is incurred by plaintiffs in pursuing and
defendants in defending frivolous litigation that
otherwise should be kept out of the courts. Fourteen
states have enacted |
—Certificate of
affidavit of merit be signed by a health care provider in
order for a medical liability claim to go forward.

Reasonable Cap on Non-Economic Awards - MSSNY
supports legislation to enact a $250,000 cap on non-
economic damage awards. Many studies have shown
that the most effective way to reduce liability
insurance costs is through some limitation on the
extent of non-economic damages awardable. There
are 30 states that have enacted some form of a cap on
non-economic awards in medical liability actions,
including more heavily populated states such as
California, Florida, lllinois and Texas.

The effect in premium has been significant. For
example, it should be noted that California physicians
pay far less than what New York physicians pay for
liability premiums. The highest rate paid by an OB-
GYN in New York State in the voluntary market,
$194,935 (PRI — Long Island), is more than twice as
high as the highest rate paid by an OB-GYN in
California, $89,953 (Norcal —Los Angeles and Orange
Counties). In Texas, physicians have seen significant
reductions in their liability insurance costs since the
enactment of a cap in their state in 2003. Texas has
also seen a significant increase in physician license
applications.

a wls
Methat an Il

t

Reducing Frivolous Lawsuits - MSSNY supports
legislation or other regulatory action which would
assure that penalties are imposed on those who bring
frivolous medical liability actions. New York law
permits the imposition of a $10,000 fine on an attorney
who brings a frivolous action. However, the penalty is
rarely imposed despite the fact that an overwhelming
majority of malpractice claims filed result in no
payment to the plaintiff. MLMIC has spent over $725
million in this decade alone to defend physicians and
hospitals on whose behalf no payment is ever made to

thé plaintiffo  These yeosts couldNte Wignificanthk * s

L a welluced ifathe standarde foriestabslishing a frivolous

suit cause of action were made more reasonable, and
the law enforced. It would also reduce cost to
plaintiffs by discouraging the bringing of clearly
meritless litigation.

Immunity for Apologies - MSSNY supports legislation
to protect health care providers who express sympathy
to a patient for an unanticipated outcome. Such
statements cannot be used against the health care
provider in any subsequent litigation that may arise.
At least 27 states, including Connecticut, Illinois and
Maryland, have enacted so-c al | ed —I *
The enormous liability exposure physicians face
creates a situation where physicians are inhibited from
expressing any sort of apology or remorse following
an unanticipated outcome because of the fear of being
sued. The purpose of
encourage open communication between patients and
their health care providers by removing some of the
potential negative ramifications of an admission of
remorse for an unanticipated outcome.

m

Immunity for Volunteering Physicians - MSSNY
supports legislation to ensure that physicians who
provide volunteer medical services in certain settings
are immune from liability.

INSURANCE/STRUCTURAL REFORMS

Subsidization - MSSNY supports legislation to
provide a state-funded subsidy and/or a tax credit to
defray the cost of medical liability insurance. For
example, legislation passed the State Senate in 2008 to
reduce from $1.3 million to $1 million the amount of
coverage a physician needs to purchase in order to
obtain state-funded Excess coverage. The legislation
would have reduced physician liability premiums by 6-
9%. MSSNY will seek passage of this or other similar
legislation this year.

X By

Re-Creation of MMIA - MSSNY supports legislation
that would re-create the joint underwriting association,
comprised of all insurance companies writing liability
insurance in New York State, to cover the assigned
risk pool for medical liability insurance in New York
State. From 1975 to 2000, the Medical Malpractice
Insurance Association (MMIA), comprised of
hundreds of carriers with multiple billions of dollars in
assets, underwrote the assigned risk pool. In 2000,
legislation was enacted to permit the dissolution of
MMIA and to create the Medical Malpractice



Insurance Plan (MMIP) as the insurer of last resort.
Membership in MMIP is now limited to medical
malpractice carriers only, of which three (MLMIC,
PRI and HIC) represent 90% of market share, and
assume that proportion

Due to inadequacy in the funding of the Excess
Medical Malpractice Insurance program, it severely
impacted upon the financial stability of these carriers,
whichr esul ted in the Sup
the need for a physician surcharge. Re-creation of the
MMIA would more equitably spread risk associated
with medical malpractice insurance and provide some
stability to this market.

Periodic Payments Structural Reform - MSSNY
supports legislation to revise the method for
structuring medical liability awards. Prior to 2003,
future damages awarded in a medical liability action
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exceeding $250,000 were paid over time in periodic
payments instead of one lump sum. This law reduced
overall liability costs. However, in response to a Court
of Appeals decision, legislation was enacted in 2003
khanl thénged thecugfrbnt payiout of future damages
from $250,000 to 35% of the future damages awarded.
This seriously reduced the cost-savings derived from
structured awards. MSSNY, therefore, supports
legislation to change the lump sum payment threshold

n tfrerm 36% oftthe awardito thd ficsu$b0z0@0 iofothe
award.
Personal Asset Protection - MSSNY supports

legislation that provides greater protection of a
physician®s personal
frequently exceed the insurance coverage physicians
are able to purchase,
substantial jeopardy every time they treat a patient.
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I1. REGRESSI

The current failed liability system present us with a potential

VE LIABILITY

health care access disaster. The State Legislature and the

Governor have averted this disaster but only temporarily through the enactment of consecutive one-year freezes on liability

insurance premiums. We still need fundamental reform. Any

change in the law, furthermore, that would actually expand

liability costs for physicians is intolerable. To preserve access to care, liability insurance costs must be reduced, not increased.
MSSNY strongly opposes any measure that would increase physician liability including:

create
expand

to
to

e Legislation
Legislation

L ]
e Legislation to permit the awarding of pre-judgment interest; and
L ]

a —date of

—wrongf ul

di scoveryl rul
deat hll damages

Legislation to eliminate the limitations on attorney contingency fees;

The unprecedented actions by the Governor and the State
Legislature in enacting moratoria on medical liability
insurance premium increases for the 2008-09 and 2009-10
policy years underscored the serious problem threatening
the stability of the health care system as a result of the
enormous cost of liability insurance for physicians. Itisa
problem that has been exacerbated by the continuing
efforts of insurance companies and other payors to
constrain reimbursement for health care services. Prior to
the legislatively enacted rate freezes, premiums had gone
up 55-80% in the previous five years. Unless action is
taken to control these costs, New Yorkers could face even
greater barriers to obtaining needed care. Needless to say,
any legislation that would expand these costs would be
di sastrous to New York"'s
MSSNY will oppose any measure that would expand the
recovery permitted against physicians.

Oppose to Creation of a Date of Discovery Rule for
Malpractice Actions

MSSNY is opposed to legislation that would permit the 2
Y, year statute of limitations for medical liability actions to
commence upon discovery of an alleged negligent act.
The current statute of limitations for medical liability
actions has been in place for nearly 35 years. It was one of
the key components of the liability reform package
enacted during the mid-1970s medical liability insurance
crisis in New York - a crisis which came perilously close
due to shutting down the entire health care system. A
major cause of the crisis was the fact that the statute of
limitations for medical liability actions had been virtually
eliminated as a result of expansive judicial interpretation.
The effect of repeal or revision of this law would be
dramatic. The statute of limitations would not begin to run
until the plaintiff discovered the alleged negligent act - no
matter how long into the future that may be.

Proponents of this measure argue that many other states
have incorporated such —d
their statutes of limitation for medical liability actions.
What these proponents do not tell us, however, is that well
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over half
have enacted caps on non-economic damages in medical
liability actions, thereby significantly offsetting the
enormous costs of this provision. Moreover, those states
that have —date of
damages, include Alabama, Delaware, lowa, Kentucky,
North Carolina, Rhode Island, Vermont and Wyoming,
where physicians pay far less in medical liability insurance
premiums than those paid by physicians in New York City,
Long Island and the Hudson Valley. The vast majority of
these states, furthermore, have an outside limit on the
lengths of the discovery toll.

MSSNY has been advised by MLMIC that if this

would need to be increased by 15.6%, and perhaps even
more . Mor eover, the
openerll provision for
in some versions of this legislation could result in an
additional $100 million cost to MLMIC which would
potentially need to be made up through physician
surcharges. Increases of this magnitude cannot be
sustained.

Oppose Wrongful Death Expansion

MSSNY opposes legislation that would expand the nature
of damages that can be awarded in a wrongful death
action. Currently, a spouse and/or children can bring an
action to recover economic damages they may have
sustained as a result of the spouse or parent's death,
including loss of income, loss of consortium, and the costs
associated with the custodial care of children. Also, an
action can be brought by a person’s estate for the pain and
suffering sustained by that person before their death.
Obviously, these latter damages almost always go to the
same individuals who receive the wrongful death damages.
Thus, virtually all wrongful death actions currently include
causes of action seeking compensation for both economic

the decedent before death.
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This bill would expand the type of injury compensated
solely within the wrongful death action to include
—emotionall injury.

Actuarial estimates are that this legislation would prompt
an incredible 53% increase in medical liability insurance
premiums for physicians. If this law were to be enacted, it
would produce an immediate shut down of the health care
system. As stated above, the Legislature and the Governor
need to enact legislation to reduce liability costs for
physicians and hospitals. To exacerbate this problem by
imposing this massive new cost would be irresponsible.

Oppose the Awarding of Pre-Judgment Interest
MSSNY opposes legislation that would increase the
interest that may accrue on medical liability awards.
Under current law, interest on such claims accrues from
the date of the verdict against the defendant.  If this
change were to be enacted into law, interest would be
computed over a much larger period. This would raise
physician liability premiums by 27%. Again, in light of
the crisis in the cost of medical liability insurance,
legislation such as this cannot be countenanced.

Oppose Removal of the Statutory Limits on
Contingency Fees

MSSNY opposes legislation that would increase the
contingency fees awarded in medical liability cases. New

Chart 5 — Attorney Contingency Fees |

York State has for several decades limited the percentage
portionthatan att orney can take
for medical liability damages. The statutory limitation on
contingency fees was initially enacted during the first
medical liability insurance crisis in New York during the
1970s. The attorney fee limits established at that time
were substantially increased in the mid-1980s. The
purpose of this important statute is to diminish the
incentive for malpractice plaintiff attorneys to needlessly
drag out litigation in the hope of achieving a larger fee as
well as to discourage the bringing of frivolous claims.
Moreover, these limitations help to assure that a plaintiff is
fairly compensated for his or her injury and that major
parts of the awards are not diverted to pay what are often
huge attorney fees as well at significant disbursements.
Under the current law, attorneys are very substantially
compensated in medical liability actions. In the case of a
$1 million award, for example, an attorney will receive a
fee of $237,500.

Elimination of these sensible and equitable limitations
would benefit no one but trial attorneys. If this law were to
be repealed, it would encourage the filing of even more
groundless lawsuits and definitely drive up the cost of
liability insurance. A recent actuarial study indicated that
repeal of these limitations in and of itself would increase
physician premiums by over 10% at a time when the costs
of liability insurance must be reduced.

f Statutory Limit Were To Be Repealed

Medical
Liability Award

Attorney Fee Allowable
Under Current Law

Attorney Fee If Statutory
Contingency Fee Limit Repealed

Potential Attorney
Fee % Increase

$500,000 $137,500 $166,666 21%
$1,000,000 $237,500 $333,333 40%
$5,000,000 $650,000 $1,666,666 156%
$10,000,000 $1,150,000 $3,333,333 190%

Oppose Expanding Damages Against Non-Settling
Defendants

MSSNY opposes legislation that would require a non-
settling co-defendant to make a gamble prior to trial
whether to reduce his/her liability exposure by either a
settingco-d ef endant ‘s settl eme
defendant s pr op oastetermimed t ¢
after trial.

Under current law, a jury verdict is reduced by the greater
of the amount paid by settling defendants or the share of
fault allocated by the jury to a defendant who has already
settled. The current rule makes certain that the plaintiff
does not receive more than the amount awarded by a jury.
This proposal would instead permit the plaintiff the
potential to be unjustly enriched by collecting more than

the jury ultimately determined the non-settling defendants'
equitable share to be if the settling defendant settles for an
amount that exceeds their equitable share of the award. It
is of course an opportunity for trial attorneys to receive
greater fees as well. Again, given the overwhelmingly

n t expensive aeshof purahasing tiahil@y insueartcetcdverageg
Isgslationeshould hot be @assell that needlessly adds to
these costs.

Oppose Changes to Ex Parte Interviews

MSSNY opposes legislation that would prohibit a
physician‘s defense
from conducting an i
physician.  This legislation would overturn a very
important New York State Court of Appeals decision that
was reached in 2007 (Arons v. Jutkowitz). The Court

X 8y
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affirmed a long-standing principle in our legal system that
no party has a proprietary interest in a particular witness in
acivil liability action. Were this decision to be overturned
through legislation, it would present significant problems

X 9y

for a physician defendant in seeking to defend himself or
herself in a medical liability action by limiting the
opportunity
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I11. COLLECTIVE NEGOTIATION

Most physicians and patients have little if any ability to challenge the practices of health insurance companies which impose
unnecessary barriers to care because of the significant market dominance of a few plans in all regions of New York State.
This market domination negatively impacts patient care in direct and substantial ways. This problem is likely to grow as
companies continue to increase their market share through mergers and consolidation. To better enable physicians to advocate
on behalf of their patients, MSSNY will advocate for legislation on the state and federal level to better enable independently
practicing physicians to collectively negotiate contract terms with managed care plans.

The enormous power held by health insurance companies
all over New York State has created a situation where the
contracts that most physicians sign with insurers are, in
effect, —take it or
physicians any realistic opportunity to actually negotiate
important contract terms. Most physicians face the
situation where they either must accept a standard-form
contract with onerous terms, or risk losing access to a large
number of patients in a given region. In reality, most
physicians simply cannot afford to decline to participate.
It is the patient, however, that bears the brunt of this
inequity because the terms that the physicians are unable to
negotiate impose unnecessary barriers for patients in
obtaining needed care. Cumbersome preauthorization
protocols impede the provision of necessary procedures,
treatments, diagnostic tests, and necessary prescription
medications.

The ability of physicians to meaningfully negotiate the
terms of their participation with these plans, including the
ability to advocate for the needs of their patients over the
bottom line of the companies, is of critical importance.
This can be achieved only by the enactment of legislation

Chart 6 - HMO Penetrati

l eav

allowing physicians to come together in numbers large
enough to influence health plan decision-making. Current
federal antitrust laws, however, have been interpreted to
protiblit independently practicisg hdalth @ate praviolers
from collectively negotiating contracts with the managed
care industry except under the most limited circumstances.

New York’s Concentrated Health Insurance Market
According to Department of Health (DOH) data, as of the
beginning of 2008, 77% of the enrollees in the commercial
managed care market in New York State are enrolled in
just six health insurance behemoths (GHI-HIP, Empire,
MVP/Preferred Care, Oxford/United, Excellus/Univera
and Independent Health). This number will jump to 81%
of the managed care market if United is permitted to carry
out its plan to acquire Healthnet. Just in the last few years
wehaveseenUnited * s acqui sition
acquisition of Well
Preferred Care, and a merger between GHI and HIP.
Moreover, as noted below, almost all regions of the State
have substantial market domination by just one or two
health insurers.

on — Selected NY Regions

not

of

Choice

REGION INSURER 1 INSURER 2 TOTAL MARKET
PENETRATION OF
TOP 2 INSURERS

Albany-Schenectady- | CDPHP (42%) MVP (33%) 75%

Troy

Binghamton CDPHP (47%) MVP (27%) 74%

Buffalo-Cheektowaga- | Excellus (43%) Health Now (35%) 78%

Tonawanda

Poughkeepsie- CDPHP (35%) MVP (27%) 62%

Newburgh-

Middletown

Rochester Excellus (44%) Preferred Care (40%) | 84%

Suffolk/Nassau County | Wellpoint (31%) HIP (29%) 60%

Utica-Rome CDPHP (51%) MVP (40%) 91%

S o ur c e :etitigh @GhaHeafth Insurance: A Comprehensive Study of U.S. Markets, 2008 Update, American Medical

Association

Because these companies wield such market domination,
their profits have grown substantially. According to a study

recently released by the Northwest Federation of
Community Organizations (NFCO), many of the major



national health insurance companies operating in New
York State have made billions in profits over the last
several years. For example, in 2007, United Health Group
made $4.65 billion in profits. Wellpoint made $3.35
billion in profits. Aetna made over $1.8 billion in profits.
Cigna made over $1.1 billion in profits.

Moreover, according to a report issued by the group Health
Care for America Now (HCAN), profits at 10 of the
country ‘s |l argest
companies rose 428 % from 2000 to 2007. In 2007 alone,
the chief executive officers at these 10 companies collected
a combined total compensation of $118.6 million. Of
course, the most egregious example of health insurer CEO
compensation is that of former United CEO, Dr. William
McGuire, who resigned after an investigation revealed that
he had likely backdated his options, picking the most
profitable dates retroactively to price them. These options
were alleged to be worth about $1.7 billion.

New York State has proven to be a major profit center for
the health insurance industry. For example, in 2007, New

publicly

traded

York health plan profits were over $1.4 billion, a 93%
increase over the amount earned in 2001, according to
NAIC filings (as reported by the Greater New York
Hospital Association). It was the sixth straight year that
plan profits exceeded $1 billion. Moreover, the NFCO
report noted that, in
profits together in New York State were approximately $1
billion, according to NAIC filings. Their profit margins
for New York State significantly exceed national averages.
heal th insurance
Another study recently reported by the Health Leaders
Inter-Study found that HMO net income in New York
State was more than two times that of New Jersey and
three times that of Connecticut when comparing the profits
on a per member, per month basis. The study noted that
HMO net incomes were $6.15 per member per month in
Connecticut, $9.86 per member per month in New Jersey,
and incredibly, $21.96 per member per month in New
York State. According to the study, net income was
defined as excess revenue after paying for medical claims
and other expenses.

Chart 7 — HMO Net Income Per Member Per Month

$5.00
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HMO NET INCOME IN SELECTED
STATES per member per month

(Source: Health Leaders Inter-Study)

$15.00

$20.00 $25.00

The source of these grossly excessive profits of the
managed care companies is clear. They are increasing
premiums for businesses and other payers at a dramatically
high rate and even as they do so they are reducing
coverage and limiting patient access. Thirdly, through
hyperraggr essi ve —cost
providers'
These huge profits, furthermore, are often going out of
state. They are not being re-invested to protect New
Yor k‘s hsgseh.t h care

The Broader Impact of Market Concentration

These insurer tactics are being identified not only by the
health care provider community, but increasingly by the
business community which pays for a large share of health
care in New York State and whose premiums are rapidly

straimingt
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increasing even as the product they are purchasing is
diminishing in terms of coverage levels. For example, one
recent study by C&B Consulting showed that employer
health insurance premiums in the metropolitan New York
City region have nearly doubled since 2000. Moreover,
rtherepaorttretently idsuedeoyHCAN neted that, for family
health eoverage pnrNawc Ytork Statesthe avierdg® aanual
combined premium for employers and employees rose
from $7,090 in 2000 to $12,811 in 2007, an increase of
over 80%. The cost for the average employer increased
79% between 2000 and 2007, and the cost for the average
employee increased 88% between 2000 and 2007.
Certainly, physicians as employers themselves have not
been immune from these very significant increases.

2007,



Mor eover, as is further
Ref orml Section of the
overwhelming power of the companies forces providers to
accept unfavorable terms as is manifested in a number of
different one-sided policies, such as:

e Imposing burdensome processes and permitting
inappropriately long wait times for physicians and
their staffs when they request pre-authorization for
patient care;

e Constraining reimbursement to the same level year
after year, or in some instances imposing cuts,
despite the fact that the cost of running a practice
keeps going up significantly each year;

e Employing a host of other tactics to cut
reimbursement, including:

o Downcoding physician claims despite
appropriate medical justification;

0 Bundling multiple services provided by a
physician into just one service, in contrast
to rules set fort
coding guidelines; and

0 Making exorbitant refund demands long
after the time that payment was initially
made, sometimes using the grossly unfair
practice of extrapolation to determine
refund amounts,
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NY
with little notice to the physician and only an
illusory abi | i togtractifahe
physician disagrees with the amendment; and

e Limiting the ability of physicians to refer their
patients to ancillary service providers necessary
for making correct diagnoses, including imaging
facilities and laboratories.

The Solution

MSSNY will be seeking legislative relief for all of these
plan abuses. Moreover, given the enormous market
domination by the health plans, MSSNY will also be
seeking fundamental reform by seeking the passage of
legislation to allow independently practicing physicians to
come together in carefully monitored circumstances to
collectively negotiate contract terms with the HMO
industry. Such legislation would take advantage of the
uSd eart et MAec t AMA‘ls dORT ri ne
ago by the US Supreme Court in a landmark decision
permitting collective action to vindicate legitimate public
interests. MSSNY will also advocate for relaxation of
applicable antitrust laws to permit physicians to promote
greater connectivity between their practices to better
enable independently practicing physicians and physician
groups to collaborate to improve quality of patient care,

det ai Haeirdy the unprecedbnted abitity aorucilgeeally Ca
L chagge thel teants of ¥ entriet watigarpteygigian, t h i

—0p

[ Deleted: Clearly this will help improve quality.
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IV. MANAGED CARE REFORM

There is a continuing effort on the part of health insurance companies to impose unnecessary obstacles in the way of providing
patient care and to unfairly and substantially constrain reimbursement to those who are providing this care. Health insurance
premiums continue to go up substantially each year while reimbursement remains flat or even decreases and patients face
difficulties in accessing needed care. With six companies controlling nearly 80% of the managed care market in New York
(according to New York State Department of Health data), patients, employers and physicians have little ability to effect
meaningful changes in their contracts with health insurance companies. MSSNY supports legislation to:

e Assure Premium Dollars are Spent on Health Care
Create Administrative Simplification;

Ease Burdens to obtaining necessary care;

Prevent Unfair Contract Terms;

Preserve Choice to Participate in a Health Plan; and
Assure Fair & Timely Payment

Physicians have become increasingly frustrated by the
excessive paperwork and other administrative hurdles that
are routinely imposed on them by health insurers in the
physi ci atosssure epprdpriate tase for their
patients and in appropriate reimbursement for such care.
This problem is exacerbated by the very significant and
rising overhead costs they must pay to keep their practices
afloat, led by the enormous cost of medical liability
insurance.

With six health insurance companies controlling 77% of
the managed care market in New York State, and most
regions of the State dominated by one or two health
insurers, it is very difficult for most physicians to attempt
to negotiate relevant patient care terms. Health plans offer

physicians —take it or |
these companies wield such market domination, their
profits have grown significantly. According to a study
recently released by the Northwest Federation of
Community Organizations (NFCO), many of the major
national health insurance companies operating in New
York State have made billions in profits over the last
several years. For example, in 2007, United Health Group
made $4.65 billion in profits. Wellpoint made $3.35
billion in profits. Aetna made over $1.8 billion in profits.
Cigna made over $1.1 billion in profits.  Moreover,
according to a report issued by the group Health Care for
Amer i ca Now (HCAN),
largest publicly traded health insurance companies rose
428 % from 2000 to 2007.

profi

Chart 8 — Major National Insurance Companies Profits

PROFITS OF MAJOR NATIONAL HEALTH
INSURANCE COMPANIES
(Source: Northwest of C or July 2008)
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The recent settlements with the health insurance industry
initiated by Attorney General Andrew Cuomo uncovered
how the industry can use its huge market power to generate
excessive profits at the expense of our patients and
physicians. Most recently, the AG discovered that several

x 13y

insurers were contracting with a wholly-owned subsidiary
of United HealthCare to obtain manipulated data that
imposed higher-than-necessary out of pocket costs for
patients seeking care out of network. This also caused
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significant under-reimbursement for their treating
physicians.

Two other recent major settlements with insurers have
been reached by the AG that highlighted the ways by
which premiums have been inappropriately diverted away
from patient care in th
2007, heal th insuranc eir
panel physicians were required to assure that these profiles
did not unfairly penalize physicians for providing clinically
appropriate care to patients, in particular physicians who
treat higher risk (and by extension, higher cost) patients.
1In 2008, Excellus Blue Cross/Blue Shield agreed to reduce
the hassles that were being imposed on physicians who
sought to assure that their patients could receive
appropriate and necessary diagnostic imaging services.

The State Legislature and Governors Paterson, Spitzer and
Pataki also enacted modest incremental reforms in 2006,
2007 and 2009 to begin to address the worst of these
abuses. While helpful, these changes have not gone far
enough in addressing the fundamental problems of health
insurers inappropriately extracting resources out of the
health care system at the expense of patients, businesses
and providers of care.

It is for this reason that MSSNY has sought the enactment
of legislation that would permit independently practicing
physicians the limited ability to collectively negotiate with
health insurance companies under close supervision with
the state. (See previous section). Moreover, MSSNY is
seeking comprehensive reform of many inappropriate
insurer practices.

Assuring Premium Dollars are Spent on Health Care
Health plans have generated enormous profits in recent
years. At the same time these plans have increased
employer premiums markedly. Also, at the same time,
patient coverage has been reduced and provider
reimbursement inappropriately constrained. To address

e
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these abuses, MSSNY supports the following measures:

e Re-Instating Prior Authorization of Rates - MSSNY
supports legislation which would restore to the State
Insurance Department (SID) the authority to review
requests by health insurers to increase the premiums

n a mieat theyfchargeaheilsclistonters 1 hssure thamsech
0 mp gequdstease actMatially justified. dnfNew Yerk State
the Insurance Department actually sets the premium
for medical liability insurance. Wor ke
Compensation insurance premiums are approved by
the Insurance Department. Priort o t he —suns
the law in 1999 requiring SID approval of health
insurance premium increases of greater than 10%, the
average medical loss ratio for small group policies was
89%. For the six years following the sunsetting of the
law, the average medical loss ratio dropped to 81%.
This is consistent with another study performed by
AIS Risk Consultants that showed that, between 2001
and 2005, the average New York health plan medical
loss ratio dipped from 85.3% to 81.7%. These
numbers are remarkable when compared with the
Medicare program, which has been widely reported to
only spend approximately 2 or 3% on administrative
costs.

=5 —~

e Mandating closer oversight by the SID will help in
addressing these problems by reducing the incentive of
health plans to divert health insurance premium dollars
to excessive administration expenses or profit. It
would better enable SID to review the records of the
carriers to comprehensively evaluateiftheco mp ani e s
rate increase requests are justified, and most
importantly, to evaluate how the premium dollars the
companies collect are actually being spent. Certainly,
the companies‘ contempl at
will serve as a powerful incentive for companies to
improve their claims adjudication practices, and
prevent the inappropriate diversion of premium
dollars.

Chart 9 — Medical Loss Ratio 1996-2005

MEDICAL
LOSS
RATIO

NEW YORK'S SMALL GROUP HEALTH
INSURANCE MEDICAL LOSS RATIO
BETWEEN 1996 and 2005
(Source: NYS Insurance Department)
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Limiting HMO Profits - In order to assure that the
premiums charged by these companies are actually
being spent on health care rather than administration
expenses or profits MSSNY supports legislation to
increase the medical loss ratios that health insurers
must meet for the small group and individual policies
they write, which are currently 75% and 80%,
respectively. Finally, to better assure that health care
dollars are not inappropriately diverted to excess
salaries or profit, MSSNY supports legislation that
would prohibit the operation of for-profit health
insurance companies.

Creating Administrative Simplification

The procedural hassles faced by physicians and their staffs
are unnecessary and expensive and are designed to make
care access unnecessarily difficult. They include lack of
uniformity among health plans in the basic forms they use,
complex pre-authorization requirements, and code review

policies between health plans.
following to reduce what has come to be calledt h e

MSSNY supports the

factorl

Easing Burdens to Obtaining Necessary Care -
MSSNY supports legislation or other means to limit
the obstacles placed by insurers on the ability of
patients to receive the care recommended by a
physician. In a recent survey by MSSNY of its
physicians, 90% of the physician respondents
indicated that they had to change the way they treat a
patient based upon restrictions from an insurance
company; 93% of physicians indicated that health
insurers required them to change prescription
medications; and over three-fourths (78%) said that an
insurance carrier had restricted their ability to refer
patients to the physicians they believed would best
treat their particular condition.

MSSNY will seek legislation to reduce the hassles
experienced by physicians of every specialty as they
attempt to obtain necessary pre-authorization;
including requiring the establishment of a list of health
care services that will not require pre-authorization;
reducing the time needed to obtain such pre-
authorization; and requiring health plans to complete
pre-authorization review within 24 hours of a request
for non-emergent care. Moreover, MSSNY will seek
to assure that health plans properly follow the 2007
law which provided greater assurance to physicians
that care pre-authorized by a plan will be paid for by
the plan. Furthermore, to address concerns regarding
inappropriate attempts by health plans to change a
prescription for a medication on which a patient has
been stabilized, MSSNY will support legislation to

—h
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assure that such patients are not forced to change a
prescription or face higher costsduetoah e al t h
formulary change. MSSNY will also seek to assure
that health plans are required to reimburse physicians
for the time it takes to obtain needed pre-authorization
for imaging studies, lab studies and prescriptions.

pl

Eliminating Redundancy in Forms - One area still
lacking uniformity is credentialing.  While the
Coalition for Affordable Healthcare (CAQH), a
consortium of health plans has created a unified
credentialing system, some New York health plans are
still requiring physicians to complete company-
specific forms. To address this wasteful inefficiency,
MSSNY supports legislation to require the use of a
single uniform credentialing form. Another area
lacking uniformity is in Explanation of Benefit (EOB)
forms. In many instances, the remittance advice
statements received by physicians from health plans
when a claim is denied, or only partially paid, differ

a s s Ifrem plan toplan. Referral forms used by health plans

also differ.

There are no good reasons to allow these differences to
continue. MSSNY supports legislation or other
appropriate means to assure that health plans use
uniform credentialing forms, referral forms and
remittance advice forms.

Creating Code Review Uniformity - Physicians
continue to experience serious systemic problems with

the processing of claims. Many insurers continue to
arbitrarily lower reimbursement for care rendered, by

either —down codingl certain
physicians, or —bundlin:
performed by physicians, in spite of the justification
included in the medical record.

When a claim is submitted, each diagnosis, procedure,«-

[ Formatted: Indent: Left: 0.25"

test and service is designated with a unique code.
Some services (such as office visits) are assigned
multiple codes to differentiate the amount of time and
complexity which that particular health care service
entailed. The coding terminology, developed by the
AMA, is known as the Current Procedural
Terminology (CPT). However, health plans apply
their own rules when they review the codes submitted
by physicians. These rules are often contrary to the
national coding standards set forth in CPT. Moreover,
they are often contrary to rules employed by other
health plans. Complying with these differing rules can
be extremely confusing and time-consuming for the
physician and his/her staff. This confusion can lead to
coding errors, which in turn can lead to costly audits.



Moreover, as noted previously, the rules can be
changed at any time by the health plan, often without
notice to the physician.

To achieve some efficiency, legislation was enacted in
2006 to require health plans to accept and initiate the
processing of physician health care claims pursuant to
t he current version
guidelines and conventions. Moreover, the legislation
required health plans to disclose to providers the
editing software they use to bundle CPT codes as well
as other materials edits added to the software. These
changes provide physicians with some notification
regarding the rules health plans use to review health
care claims. However, they still may vary
substantially from plan to plan. Given the ongoing
confusion regarding arbitrary health plan code review
rules, MSSNY will continue to seek legislation to
require health plans to uniformly process and
reimburse claims following the rules set forth in the
CPT.

Preventing Inappropriate Contract Provisions

The market dynamic which drives the relationships
between health plans and physicians deprive physicians of
bargaining power and forces physicians to accept unfair
provisions. The plans are able to impose these unfair
provisions on physicians because of the enormous
bargaining power which they have as a result of their
overwhelming market dominance. MSSNY supports the
following changes:

e Prohibiting Unilateral contract changes - One of the
most unfair provisions often included in physician
contracts permits a health plan to unilaterally change
important terms of the contract with a physician.
These amendments are frequently made and have often
had the effect of reducing reimbursement through
revised rules regarding the manner by which health
plans will reimburse for care provided, outright
unilateral fee schedule reductions, or through the
implementation of burdensome new pre-authorization
procedures with which providers sometimes simply
cannot comply. It is unfair for physicians and for
patients to be subject to arbitrary policy changes by
health plans whose only purpose is to enhance the
health plan‘s bottom
why contracts between health insurance companies
and health care providers should be different than any
other contract whereby material changes are allowed
only upon mutual acceptance by both parties. A
provision was included in the 2009 reform law that
began to address this problem by requiring a health
plan to provide a participating physician 90 days
notice of any change during the term of a contract that

of
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would have a material adverse effect on physician
reimbursement, with the physician being given the
opportunity to opt-out of the contract in response.
However, such changes fly in the face of what a
contract is and should not be permitted at all.
Therefore, MSSNY will seek legislation to assure that
such mid-term policy changes can only be made with
t hthe congeritiok thephysi€ldr. T code s,

e Prohibiting All Products Clauses - Another insidious
contract pr oepvriosdiuocnt sills
requires a physician to participate in all insurance
products sold by the company, instead of being able to
choose those plans which they believe are fair to both
the patient and the physician. In other instances, as we
have seen in the recent merger between Oxford and
United, a health plan which purchases another health
plan will demand that physicians participate with both
plans. MSSNY will seek legislation to assure that
physicians can fairly choose the plans and plan
products in which they will participate.

e Regulating Rental Networks - Some physicians enter
into contracts with rental network entities such as
MultiPlan that create physician networks and then
—selll these
health insurance coverage for their employees. These
contracts between the physician and the rental network
entity authorize a
topay for the physician
However, some physicians have found that the
companies who
—rseel 'l the discounted
even another health insurer without the consent of the
physician. The physician then finds that they must
accept a discounted fee from a company or health
insurer with whom he or she did not agree to contract.
In this regard, MSSNY will seek legislation to assure
that a physician'
company may not be assigned, sold or rented by a
company or entity with whom a physician has not
entered into a contract. Moreover, MSSNY will also
seek legislation and other appropriate remedies to
assure that, once the contract with the rental network
entity is terminated, it terminates the ability of any
company to claim a discounted fee from that
physictah.er e i s no good

Preserving Choice to Participate in a Health Plan
Often a physician‘s only
plan participation agreements is to simply decline to
participate with that health plan. However, health plans
are employing tactics to limit even this right.
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Preserving the Right to Assign Payment - Some
patients choose insurance plans that permit them to
receive care from a non-participating physician
because it permits them to see the health care provider

of their choice. To steer the patient away from seeing
such non-panel physicians, some insurers will prohibit

a patient from assigning payment to such physician.
Suchclausesareu s ed as a meatrhm ch
physicians into becoming participating providers in
that insurer's network.
the patient‘s ability t
benefit. As a
clauses, many physicians who provide care onan—o u t
of net wor kil basis have
where a patient receives payment from the insurer for

the care rendered, but fails to reimburse the physician,

a grossly inequitable situation. Moreover, it is easy to
foresee a situation where a patient will choose to
forego appropriate follow-up care because they have

not made payment to the physician for previous care
received. Therefore, MSSNY will seek legislation or
regulation that protects the ability of patients to assign
their benefits to their treating provider, regardless of
participation status.

Oppose Imposition of a Default Rate - MSSNY will
oppose legislation to compel physicians who are not
within a plan‘s networ K
customary and reasonable (UCR) rates or other default
rate as full compensation for care provided to plan
enrollees including care provided in an emergency
department (ED). The wide array of health insurer
abuses identified above have caused some physicians —
arelative few —to choose to not participate with health
plans. As demonstrated by the recent settlements
made by Attorney General Andrew Cuomo with the
health insurance industry to end the use of the grossly
manipulated Ingenix database for determining UCR,
health plans have substantially under-reimbursed out
of network providers. This resulted in much higher
than necessary out of pocket costs for patients. To
require non-participating physicians to accept payment
at a level to be determined solely by a plan is grossly
unfair particularly where the data upon which the plan
relies is often completely flawed.

Moreover, imposition of a requirement that non
participating physicians must accept a rate dictated by
the insurer would have a huge negative impact not
only on out of network physicians, but participating
ones as well. The plans would have no incentive
whatsoever to negotiate in good faith because the
physician would have to accept whatever the plan

decided to pay. Again, physicians have little or no
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ability to negotiate patient care and other terms with a
health plan. Often the only leverage a physician has is
to simply decline to participate in such plan. This plan
sponsored initiative would destroy even that right.

However, any legislation to establish a default rate for care
by non-par physicians could further exacerbate the already

goall erious-prablenvohirgadequate on-call coverage in hospital

emergency departments. Concerns regarding excessive
lisbdity exposuee haye alreardy driven manyesfediakists

in the ED will only further disincentivize physicians to
eovideon-calgspeciadtydcareinER s i t uat i

Assuring Fair and Timely Payment

MSSNY supports a number of initiatives to better assure
that physicians receive timely fair payment. These
include:

e Facilitating Timely Payment - Included in the 2009
reform legislation was a provision that reduced from
45 to 30 days the time within which claims
electronically submitted must be paid. However,
many states and the federal Medicare program require
health plans to pay claims even faster. There is no
good reason why health plans cannot satisfy payment

t otimedrameséngNew YorkhState tiat thayrare requireds u a |

to meet in other states. Therefore, MSSNY supports
legislation to require that claims which are
electronically submitted are paid within 14 days of
submission, as is the case with Medicare. Moreover,
to expedite the processing of claims, MSSNY also
supports legislation to shorten the time within which
health plans must either deny a claim or make a
request for more information.

e Limiting Refund Demands - Even if a payment is
made timely, health plans sometimes seek repayment
months or even years later. They do so by alleging
that the patient was not enrolled at the time of the
health care service, or that the health plan was the
secondary, not primary, insurer, or because they
simply overpaid the physician. Contesting a refund
demand is difficult, and physicians are often
intimidated into settling the dispute. These
retrospective demands make a mockery of laws which
were passed to assure timely payment.

Meaningful first steps were taken in 2006 by
enactment of a law which limits to 2 years the time
within which a health plan can demand a refund from a
physician. The law also requires at least 30 days
notice by the health plan prior to seeking repayment,

t
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including a reasonable description of the claims for
which arefund is sought. The 2009 reform legislation
extended this protection to all health care providers.
However, the law has some exceptions to this time
limit that have been abused by some health plans,
including specious all
Therefore, MSSNY will seek to assure that meaningful
fines and penalties are imposed on health plans that
violate this 2-year time limit in seeking recoupment.
MSSNY will also seek legislation or regulation that

egat
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expressly prohibits a health plan from calculating a
demanded refund amount through extrapolation of
only a few reviewed claims. Finally, recognizing that,
in most instances, there is no good reason why a health
plan must wait up to two years to seek a refund,
MSSNYs willostek theaetmaingerit uf degishatiort to
further reduce the time period in which such ademand
may be made. Several other states have enacted laws
with shorter —recoupment
York, including periods as short as 6 months.

ng



V. WORKERS’ COMPENSATION/NO FAULT

Wor ker s
a

The long-dysfunction a |
enact ment of

Compensation
comprehensi ve

system in
Wor ker s Compensation

recommendations by several Task Forces. Some changes will better assure the ability of patients to obtain needed care in a
timely manner; some have made it more cumbersome. MSSNY supports legislation to reduce obstacles to obtaining care and

to fair reimbursementf o r
e Revision

providing
of the

s u c h ropensatéon andriNd-Fault systeme incldting:k e r s
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Compensation Medical Gui

e Limiting the ability of carriers to direct where injured workers may receive medical care;
e Increasing the fees for care provided to injured workers and auto accident victims;
o Requiring No-Fault coverage for necessary emergency care provided to intoxicated motorists

WORKERS’ COMPENSATION

The often dysfunctional system for adjudicating the claims
of injured workers in New York is now undergoing
profound changes as a result of the enactment of a
comprehensi ve Wor ker s
enacted in 2007 which was then followed by a series of
recommendations for additional changes made by several
Task Force groups. Many of these changes have the
potential to improve the system for injured workers and
their treating physicians. However, some of the changes
enacted in the 2007 law, or implemented administratively
by the Workers'®
have markedly increased the already significant
administrative burden faced by physicians, and will likely
have an adverse impact upon the ability of injured worker
patients to receive timely quality care. These concerns
must be addressed by the WCB or the State Legislature.

Medical Guidelines

Following the enactment of the 2007 laws, a Task Force
was convened by the Superintendent of Insurance to
develop medical guidelines for treating injured workers.
The Task Force included MSSNY Past-President Robert
Goldberg, DO, who served as an appointee of the AFL-
CIO. While the guideline committee included several
physicians, some physicians expressed concern that the
treatment guidelines received insufficient input from
certain specialty physician societies whose members
routinely treat injured workers, with the result that some
necessary treatments have been inappropriately excluded
from the guidelines. As a result, physicians seeking to
provide treatment that is inconsistent with the guidelines
will have to seek special authorization.

Therefore,to preserve injured
timely clinically appropriate medical care, MSSNY will
wor k wi t h t he WC B to
Compensation medical guidelines incorporate clinically
appropriate recommendations of specialties that treat
injured workers, including interventional pain medicine,

Compensat
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anesthesiology, interventional PM&R, neurosurgery,
orthopedic spine surgery, interventional radiology,
psychiatry and neurology. MSSNY will also work to
asgure that ibphysictams providetfeatmentrconsistentwwith
the guidelines, it will eliminate the need for physicians to
obtain any pre-authorization for such treatments.

Diagnostic Radiological Networks

Some physicians who treat injured workers have expressed
serious concern regarding the new law that permits carriers
dondire& onpureddworkekd/ @ Beceives dertaic eiagniostice n
radiological tests through network providers. The concern
is that this new provision will limit the ability of an injured
worker to access quality physician care. At this time, it
appears that the Workers
limited the scope of tests subject to the new law to three
tests: X-rays, CT scan and MRIs, despite efforts by carriers
to expand the list of network services much further.
MSSNY will work with the WCB to assure that the list of
services subject to this network requirement does not
expand beyond these three tests. Moreover, MSSNY will
work with the Board to prevent carriers from directing
patients to receive other necessary medical services, such
as electromyography and nerve conduction studies,
through favored networks.

MSSNY has also expressed the concern that this law will
cause inappropriate delays and disruptions to care. For
instance, it is clearly less optimal when an orthopedist
cannot provide a routine X-ray to his or her injured worker
pati ent because they ar e
diagnostic service network  Such a restriction defeats a
critical purpose of the new law, which was to assure that

o rpdtients can‘obtain baie ndretyuycklytsmas ta hestengheiv e

return to work. Moreover, there are many more questions

s that need to beladdréssed, indluding: hM@tine kare prosided

through these networks will be objectively evaluated; what
happens if a patient fails to provide the network contact
information to their treating physician; what happens if
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carrier‘s network is
travel a significant distance to obtain the in-network care;
and what happens when the quality of an imaging study
obtained through a network is deemed unacceptable to the
injured worker'‘s treati

MSSNY has requested the WCB to assure that these
concerns are appropriately addressed through regulation.
At the same time, MSSNY will seek legislation or
regulation that limits the ability of an employer or carrier
to direct where an injured worker patient can receive care.

too
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Fees
The reimbursement to physicians for providing needed
medi cal care and treat me

patients and auto accident victims has not been increased
in 15 years. At the same time, the costs of running a
medical practice, including the high cost of medical
liability insurance, have risen dramatically, particularly in
the last few years. The fees for providing anesthesia
services, for example, under Workers Compensation do not
even meet the costs of providing this care. New York
State ranks 48™ out of 50 states when comparing the
percentage of overall
spent on injured workers' medical care, according to a
2007 report by the National Academy of Social Insurance.
I ncredibly, only 34.7%
costs are spent on medical care in New York, as compared
t0 62% in Texas, 62% in Florida, 49.6% in New Jersey and
49.5% in lllinois. The national average is 47.4%. There
is no good reason for this discrepancy.

Exacerbating this problem is the implementation by the
WCB of a requirement for physicians to complete a
lengthy revised medical report (C-4) form in order to be
reimbursed for providing care. MSSNY has met with the
WCB several times to express concerns regarding the

NO

Coverage for Treating Intoxicated Drivers

Many physicians who render emergency care to
intoxicated persons injured in automobile accidents are not
reimbursed for this care. This is because automobile
insurance carriers are permitted to deny coverage in these
instances.  The underlying rationale for disallowing
reimbursement in these situations is the idea that driving
while intoxicated is anti-social behavior and should not be
reimbursed by inclusion in the no-fault system. The
problem with this ratio
intoxicated driver but rather the health care provider.
Moreover, even if these patients have health insurance
(which they often do not), some health insurance carriers
may deny the claim even if they are financially

wor
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completing these new forms, in response to which the
WCB has sought to facilitate the ability of physicians to
submit these C-4 forms electronically. For many
physicians, chowawvar, the specific methodology for
submitting C-4 forms electronically was not fully
compatible with their practice management software,
resulting in significant additional time to properly submit
claims under the WC program.

The insufficient fee schedule, combined with the ongoing
hassles experienced by the medical community in
attempting to provide care to patients and receive
reimbursement for such care, is causing some physicians to
n tlimittthe numben of ikjered wofker patients theg wilbtraat.
Therefore, MSSNY supports the enactment of legislation
or other appropriate intervention by the Department of
I nsurance and the
increase these fees.
Coordination of Benefits -
Despite efforts of the WCB to expedite the adjudication of
controverted claims, some delays still occur. Often an

their employer which would be responsible for paying for
the worker's health care were it not for the employer's

contests its responsibility to pay workers' compensation
benefits for the injured worker, the injured worker cannot
seek coverage from their health insurer until the workers'
compensation claim has been finally resolved against the
claimant. This process can often take months or even
years. Therefore, MSSNY supports legislation which
would require that the injured worker's health insurer pay
the claims of that worker if a workers' compensation
carrier controverts the claim.

FAULT

responsible. Physicians, of course, are legally (and
ethically) obligated under the federal EMTALA and a
comparable state law to provide this often life-saving care.
Legislation to rectify this inequity passed the State
Legislature in 2001, 2005 and 2008 but was vetoed. In
2009, MSSNY supported revised legislation to address this
problem that was advanced by the State Insurance
Department and the Office of Alcoholism and Substance
Abuse Services. The bill passed the Assembly, but did not
mass the Senate.h a t it doesn‘t

2}

Several studies have noted that the inability to receive
reimbursement is a disincentive to testing patients for the
presence of alcohol. Hospital detection of alcohol in the
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blood can result in patients obtaining needed counseling,
but to test could result in non-payment for what can be
very expensive care. For this reason, this change to the
law is not only supported by organized medicine and
hospitals, but also by the Mothers Against Drunk Drivers
(MADD), the National Association of Insurance
Commissioners (NAIC) and the National Conference of
Insurance Legislators (NCOIL). As a result, in recent
years, several states that had previously enacted laws
which permitted insurers to exclude reimbursement for
health care rendered to intoxicated drivers have repealed or
limited the application of this exclusion. Now is the time
for New York State to take similar action.

x 2ly

Oppose Inappropriate Limitations on Claims
Submissions

There have been substantial efforts in recent years by
prosecutors, regulators and the Legislature to attack No-
Fault insurance fraud that had needlessly driven up auto
insurance premiums. The evidence shows that the
overwhelming amount of No-Fault fraud is being
perpetrated by organized criminal enterprises, not
practicing physicians. Therefore, MSSNY will seek to
assure that any additional legislative proposals put forth to
reform the No-Fault system attack fraud where it is
actually occurring and does not cede to insurance
companies a greater ability to pervert the legitimate
objectives of anti-fraud efforts by allowing insurers to
inappropriately deny needed care or reimbursement for
such care.



VI.

The serious financial crisisthatbegano v e r  a

year
deficit for FY 2009-2010 possibly amounting to more than $3B threatenstode-s t abi | i z e

STATE BUDGET FOR FISCAL YEAR 2010-11
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economy and many vital industries which are precariously close to failure as well. The continuing crisis, however, and

government‘s response

thereto
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years to come. Nevertheless, even during these precarious economic times, it is important for the state to continue its

commitment to our fragile healthcare system.

Healthcare Reform Act June 30, 2009. The Excess program was extended by
The Health Care Reform Act was re-authorized in 2008 for Chapter 58 of the Laws of 2008 until June 30, 2011.
athree year period (from April 1, 2008 through March 31, Importantly, the State Budget adopted for fiscal year 2007-
2011). First effective on January 1, 1997, HCRA 08 included an appropriation of $127.4M for the Excess
revolutionized the fundingepregaad financing of New York
health care system by allowing hospitals and third-party
payors to negotiate inpatient and outpatient hospital rates. The Excess Medical Liability Insurance Program was
Through several pools of money, HCRA supports many created in 1985 as a result of the liability insurance crisis
essential —public goodll health delivery services and ofthemid-1980°‘ s t o easesidaswoer n
programs throughout t he |[s twere encerned thaththeisliability-gxposbré far exceeded o d s
programs are integral to [t heeailaflexcdveragedimitations.oThis feascontintegeves h e
delivery system. Funding for these and other programs today. The size of verdicts in New York State has
sustained by HCRA funding in the past must be continued increased exponentially. From 1999-2005, 59% of all
in the budget for FY 2009-10. HCRA secures financing for verdicts exceeded $1 million, thereby making the
these —public goodsl fr om eoniouationtofsthe pxaess diability coveragesevem mores i
three state administered pools (Bad Debt/Charity Care essential today than when first authorized. Consequently,
Pool, Professional Education and Health Care Initiatives approximately 25,000 physicians currently have excess
Pool and the Tobacco Control and Insurance Initiatives coverage.
Pool). HCRA also generates a steady stream of revenue
from several sources which include securitization of the The severity of the liability exposure levels of physicians
Tobacco Settlement, New York City and State cigarette makes it clear that the excess protection is essential.
taxes, proceeds from the conversion of the Empire Blue However, given the realitice
Cross Blue Shield to a for-profit insurer, a covered lives income levels and the downward pressures associated with
assessment on each person covered by private insurance, a managed care and government payors, the costs associated
1% assessment on hospital revenues, and an 8.85% with the Excess coverage are simply not assumable by
surcharge on hospital and clinic services. most physicians in today"s
physician to maintain even the primary medical liability
MSSNY supports the continuation of the HCRA negotiated coverage is increasingly compromised as a result of
rate structure to financg ssalatipgcastandtdderensing reimbersememt.u bl i ¢ g
initiatives funded previously. MSSNY will also advocate
for programmatic improvements to the HCRA system, and Absent meaningful reform of the dysfunctional tort system,
the continuation and/or expansion of a number of HCRA the continuation of a properly funded Excess program is
supported health care objectives. critically necessary to prevent the liability disaster that was
so narrowly averted in the mid-eighties. MSSNY will work
Excess Medical Liability Insurance Program to secure the continuation of an adequately funded Excess
The Excess Program provides an additional layer of program.
coverage to physicians with hospital privileges who
maintain primary coverage at the $1.3 million/$3.9 million Doctors Across New York
level. The cost of the program since its inception in 1985 To respond to the growing shortage of physicians in
has been met by utilizing public and quasi-public monies. underserved rural and urban areas of the state, the
Beginning January 1, 2002, monies from the Health Care legislature last year enacted the Doctors Across New York
Reform Act‘s (HCRA' s) t ob amagran whiohnptrovidesl finaacial dsupporh by twayaof i v e
pool were allocated to fund the cost of this program. The physician loan repayment and physician practice support to
2008-2009 State Budget adopted by the Legislature encourage primary care and specialty physicians to
included funding to cover the cost of the program through practice in these communities. The physician loan
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repayment initiative will fund awards annually with a
maximum of $150,000 in loan repayment over five years
for physicians who practice in rural and inner-city
underserved communities. The physician practice support
program will provide up to $100,000 in physician practice
support over two years. Approximately $11M in awards
were made in the first year of this program. Unfortunately,
no new monies have since been allocated for new
physician loan and practice support awards. MSSNY will
work for the inclusion of additional funding for new
physician loan and practice support awards.

Defeat of Any Proposal to Directly or Indirectly Tax
Medical Services, Medical Devices or Products or
Sites of Service

Certain forces within the healthcare system have suggested
that the Legislature consider the use of the tax code to
increase revenue to assist in the re-structuring of the health
care delivery system and to increase monies to fund certain
programs. Specifically, it has been suggested that the state
tax cosmetic medical procedures, medical devices or
products and procedures which occur in non-institutional
settings such as ambulatory surgical centers. Either
proposal is an anathema to medicine. Such a tax sets a
dangerous precedent for health care professionals who will
have the burden of collecting and remitting the taxes back
to the state. Uniquely, if the tax were to be applied to a
cosmetic medical procedure, device or product, state tax
auditors would be in the position of second guessing a
physician'‘s det er midevicd ar
product was medically necessary and not cosmetic.

Additionally, a tax applied to ambulatory surgery center is
particularly inequitable and inappropriate. Ambulatory
Surgery Centers (ASCs) provide high-quality healthcare in
the most cost efficient settings. According to the Medical
Payment Advisory Commission, Medicare payments to
ASCs are lower than payments to hospitals for comparable
services for 87% of procedures. Moreover, coinsurance
costs for procedures furnished in ASC settings are less than
coinsurance costs for comparable procedures in the
hospital setting. Importantly, patients often prefer the
convenience of ASCs.

A tax on procedures performed in this setting would have
an immediate and serious deleterious effect on health care
costs, access to patient care and the state economy in
general. It is our position that imposing taxes unique to
physicians is not the way to pay for medical costs. Health
care finance is a societal problem and the solution to this
problem should come from society as a whole and not a
single narrow sector of the healthcare delivery system.
Taxing physician services unfairly targets small business
since the vast majority

self-employed or part of small physician-owned group
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practices. An additional tax on the physician business
owner poses a significant and disproportionate burden on
New York‘'s physicians a
services. A closer look at the issue demonstrates that the
financial burdens of the tax outweigh any perceived
benefits. New Jersey, the only state to actually implement
such a tax, not only failed miserably to realize initial
revenue projections (they collected only $7.8M, well
below projections of $23M or more) the physicians lost a
significant amount of business. Most recent data show that
surgeons incurred a decrease in revenue averaging 14%.
Moreover, the state of New Jersey lost additional tax
revenue related to the decrease in the provision of cosmetic
services.

Defeat Any Proposal To Increase The Biennial
Physician Registration Fee

MSSNY continues to strongly opposes any increase in the
biennial physician registration fee. Currently, the physician
registration fee is $570 which is paid biennially. An
additional $30 is also paid to support the operation of the
Committee for Physicians * Heal t h,
identify, refer to treatment and subsequently monitor
physicians impaired by chemical dependency or
psychiatric illness. In 1996, MSSNY actively supported a
substantial increase (from $300 to 570) in the biennial
registration fee to assure that the work of the Office of
Professional Medical Conduct was continued. This support
was conditioned upon the promise that all monies collected
ab areautt of thee incigase avaule fok applied only to OPMC
operations. At that time, OPMC, hampered by insufficient
resources, had difficulty in addressing pending complaints
on a time-sensitive basis. Since then, however, the OPMC
operations have improved dramatically. Additional
investigators and prosecutorial staff were hired.
Complaints have been handled in a timely and proactive
manner . New York* s
country has also improved. Moreover, virtually all of the
registration fees paid by physicians in other states do not
even begin to approach the amount which physicians in
New York currently pay let alone approximate that which
would be paid by physicians in New York in the event that
this registration fee increase were to be effectuated. Ata
time that physician revenue is going down the imposition
of what amounts to a tax on physicians grossly out of
proportion to what is paid by physicians in other states
presents yet another reason for young physicians to look
elsewhere to open or relocate their practices.

Trauma Care

MSSNY is supportive of efforts to renew appropriate
funding levels to finance the New York State Trauma
System. New York State is one of only a few states in the
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the State Hospital Review and Planning Council in 1992
pursuant to authority in NYS Public Health Law §2803(2).
PHL §2803(2) provides that the Council can adopt a
regulation for —a wunifo
relating to the quality of medical and physical care
provided, hospital ut i 1 i zati on, and
Trauma Advisory Council (STAC) oversees the system.
The Trauma System has worked effectively to coordinate
information among state Trauma Centers and has resulted
in approximately 600 lives saved per year through the
implementation of its protocols. The Medical Society will
work to advance legislation to allow funds already
appropriated by the Legislature for Emergency Medical
Services for Children (EMSC) purposes to be spent on
items other than training when the direct cost of providing
such training is less than the fifty percent threshold
required in current law. Specifically this change would
afford greater flexibility in the optimal use of state funds
and would allow unspent monies to be allocated to
necessary trauma programs. Moreover, MSSNY will work
to assure that allocations can be directed to resurrect the
trauma registry system to enable all hospitals, not only
those recognized as trauma centers, to report data in a
uniform manner to enable and enhance quality
improvement efforts within our trauma system.

Emergency Care
The growing crisis in Emergency Departments is now well
documented. The number of patients visiting EDs has been
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C Olbet problem

growing rapidly. In 2003, there were 113.9 million ED
visits, up from 90.3 million a decade earlier. At the same
time, the number of facilities has declined. Between 1993

asd Y083t the total rurhber of fogpitals in the UnigeciSthtes a u d

decreased by 703, and the number of EDs declined by 425.
thal hnew $xista t i® multifaceted.
Overcrowding is a continuing problem in every geographic
region of the state. Overcrowding is further complicated by
a shortage of available health professionals including on-
call specialists and nurses. There are a variety of reasons
for the shortage of on-call specialists including the fact that
many emergency and trauma patients are uninsured and,
therefore, unlikely to make payment to the specialists for
the care they receive. Moreover, the higher risk associated
with emergency procedures has resulted in a dramatic
increase in the liability premiums paid by ED physicians
and other physicians who serve as on call specialists.
MSSNY will work with all interested parties to address
these issues. MSSNY will again support legislation that
would guarantee that physicians are reimbursed for
emergency care rendered to intoxicated drivers. Moreover,
as noted earlier, MSSNY will strongly oppose legislation
that would require non-participating physicians to accept
as payment in full t he
determined by insurers for services provided in hospital
emergency departments, a bill that would have a severe
negative effect on the ability of hospital EDs to maintain
on-call specialists.



VII.

IMPROVING PHYSICIAN ACCESS FOR MEDICAID BENEFICIAIRIES

The Medical Society of the State of New York has for several decades worked to enhance performance of the State Medicaid
program in terms of physician involvement and has most recently achieved meaningful payment reform for physicians under
Medicaid. Effective January 1, 2009, fees paid to physicians were increased by 40 percent. Office-based physicians practicing
in Health Professional Shortage Areas (HPSASs) also receive a 10 percent add-on to their fees. An additional payment of
$8/visit is added to payments for patient visits in physician offices and clinics which are scheduled and occur in the evening
(after 6PM), on weekends or on holidays. Additionally, effective on January 1, 2009, the Medicaid program began to
reimburse physicians who provide smoking cessation counseling to pregnant women. Most recently, the budget for fiscal year
2009-2010 invested an additional $68M for fees paid to physicians who provide care to the Medicaid population. Moreover,
effective December 1, 2009, Medicaid will permit physicians to bill the physician fee schedule for all billable services
provided in any outpatient department of inpatient department setting.

MSSNY is greatly appreciative of the movement toward a
fairer Medicaid payment model. However, MSSNY
believes that the full success of Medicaid requires the
Medicaid fee schedule be made at least equal with that of
Medicare, perhaps through the implementation of a trend
factor. MSSNY will work toward this objective. Payment
reform along with other steps to promote care delivery in
the physician practice setting will, over time, result in
physician re-involvement in the Medicaid program,
enhanced quality and |
to increase access to quality health care for the Medicaid
population strongly depends on a successful campaign that
educates physicians about the enhancements to Medicaid
as well as the public about their improved access to a
medical home. MSSNY is working with the Department
of Health's Office of
educate physicians on the revised Medicaid payment
structure.

Medicaid e-Prescribing Incentive Program

The Medicaid program will soon provide an incentive
payment of $0.80 to Medicaid prescribers per dispensed e-
prescription and $0.20 to pharmacies. The incentive was to
become effective January 1% but technical and legal issues
have delayed its implementation. This program is intended
to enhance the e-prescribing adoption rate while promoting
patient adherence to medication regimens thereby
producing overall savings for the Medicaid program. The
incentive payment will apply only to electronically
transmitted e-prescriptions; faxed prescriptions will not be
eligible for the payment. The incentive will apply for a
maximum of one original fill plus up to 5 refills per
electronic prescription. The incentives are payable to
prescribers enrolled in the Medicaid fee-for-service
program and are applicable for Medicaid enrollees in either
the fee-for-service, Medicaid managed care or Family
Health Plus programs. Pharmacies must also be Medicaid
enrolled and capable of receiving electronic prescriptions.
MSSNY will work with the State to assure that all
physicians are made aware of and can participate in this
worthwhile and beneficial incentive program.
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Reducing Hassles Associated With Medical Eligibility
Under Medicaid

New Yor k' s eligibility
cumbersome and complex and involves not only the OHIP
but also several agencies and fifty-eight local Departments
of Social Services. MSSNY has long advocated for
changes t o streamline
enrollment processes. The State Budget over the past two
years has sought to make important changes to align
incormesetigibilityrBIS b Yhiake thec edigibitity pronessn t
easier for families to navigate. Moreover, changes have
been implemented to eliminate administrative processes
that served as barriers to enroliment. Included among these
changes was the elimination of the face-to-face interview
and finger imaging requirements and the resource test for

Medicaid and Family Health Plus are now permitted to
self-attest to their income and residency at renewal.
Retention rates have since increased. Going forward, New
York plans to further strengthen its enrollment and renewal
processes through the establishment of a statewide
enrollment center which will include a single statewide
telephone and mail-in renewal system and a toll-free call
center for New Yorkers seeking information about or
assistance enrolling in Medicaid, Family Health Plus and
Child Health Plus.

Retrospective Utilization Management Program

Earlier this year, New York Medicaid announced the
selection of a contractor to conduct retrospective utilization
review of nearly all Medicaid fee-for-service claims,
including fee-for-service claims for over 2.4 million
Medicaid managed care enrollees for services not included
in the health plan benefit package. It is anticipated that the
contractor, APS Healthcare, will review fee-for-service
Medicaid claims to assure conformity with physician
developed evidence-based standards in order to enhance
quality of care delivered by providers. Information will be
provided about documented best practices that improve
outcomes (e.g., dilated eye exams for diabetic patients).
Central to the success of this initiative will be the use of

Me

| tnbn-S$1 nagplicants.n Als, Rmefwigriesa enrslled @H I P



clinician peers who will collaborate with the provider
community before, during and after implementation of this
initiative. MSSNY will monitor and actively work with the
contractor to assure that physicians receive timely and
helpful assistance to assure that the interests of their
patients are appropriately managed.

Selective Contracting for Breast Cancer

Effective March 1, 2009, Medicaid will no longer pay for
mastectomy and lumpectomies performed in low volume
facilities. _Low vol ume'’ is def
thirty surgeries/year. This policy is derived from peer-
reviewed literature which has cited the association between
higher breast cancer surgery volume and higher rates of
five-year survival. Physicians have expressed concern,
however, that the literature also supports the contention
that there are a number of factors which contribute to long
term survival rates. Moreover, concern has been expressed
as to the impact that this policy might have on Medicaid
beneficiary access to well-regarded surgeons who perform
such surgeries in a number of different facilities, including
a facility which has been excluded under this policy.
MSSNY will study the scientific relationship between low
volume procedures and quality of care. Moreover,
MSSNY will continue to monitor the impact of this policy
upon access to quality care for the Medicaid population.

Effectuate Changes To Lessen Administrative

Hassles Associated with the Medicaid Program

MSSNY over many years has advocated for significant
revision of the utilization threshold approval process.
Until now, the Medicaid Utilization Threshold (MUTS)
process has been complicated, slow and seemingly
oblivious to quality patient care. A ten visit threshold
applied to all patients, regardless of health status and the
process through which physicians could obtain override
authority was paper-based and time consuming. A new
process, implemented on July 23" is expected to be more
responsive to individual patient needs as it will now
customize the utilization thresholds based on the clinical
diagnosis of the patien
condition as gleaned from physician claim forms. It is
intended that the new utilization thresholds for office visits
will be more representative of patient health status thereby
reducing the need for physicians to make override requests.
Moreover, the UT override process will be automated and
wi |1 enabl e a
utilization threshold status to determine if an override
request is needed. In the event that a provider must obtain
a UT service authorization, they must go through the
Medicaid Eligibility Verification System (MEVS). Since
July 23rd, there has been a considerable decline in the
number of Threshold Override Applications. MSSNY will
work with OHIP to assure that the UT limits are
appropriately representative of clinical considerations and
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that the override system and web portal are easily
accessible to physicians and provide physicians with a
manageable and reliable mechanism for review by
physicians in the same or similar specialty. The MUTs
process was implemented long ago - well before
retrospective review, the Office of Medicaid Inspector
Ge n er ark ‘tosredueeofraud and abuse and the
enhanced use of health information technologies. These
latter efforts have made the MUTs system, however
streamlined and improved, unnecessary and costly.

n eConsequently,"\SENY wfillealsee work ttohsacure the

passage of legislation which would eliminate the necessity
for physicians to submit separate UT requests prior to
billing.

Moreover, MSSNY would support the streamlining of the
Electronic Medic Eligibility Verification System (EMEVS)
from an eleven-step voice prompt system to a one-step
system. Additionally, while all three Medicare
intermediaries are technically capable of automatically
accepting and transmitting Medicare crossover claims, the
Medicaid system has been, incapable of accepting such
electronically submitted claims. Beginning December 3,
2009, Medicare will automatically pass paid claims for dual
eligibles directly to Medicaid. Providers will no
longer need to submit a claim to Medicaid for coinsurance,
deductiles, copayments. MSSNY will monitor implementation of
this long advocated for processing change. [The Medical
Society will also seek legislation which would require the
Medicaid program to utilize only standard Current
Procedural Terminology (CPT) coding and standard billing
forms. Finally, the Medical Society of the State of New
York would support greater transparency in the
identification of the type of coverage beneficiaries are
entitled to including the identification of services that are
covered, and the applicable deductibles and co-pay
requirements of the program. It would be most helpful if
beneficiaries of all governmentally sponsored programs
could carry such information on their insurance cards.

a fffgctugting<hangg tg enhance Qualigy of Carg, e

The Department of Health, in 2010 will seek to implement
a program to incentivize the development of patient-
centered medical homes wherein physicians will
coordinate and integrate patient care in accordance with
medical home standards that are under development. Any
Medigaid Ryimagyare §tandgd§ myst e yigwgd-againgt
the backdrop of the current state of medical practice in
New York State. The very first question which must be
asked is whether the state and the physicians who currently
treat the Medicaid population will be able to meet the
requirements of these draft standards. While the proposed
standards will initially be applied only to primary care
providers, it is intended that the standards will eventually
apply to_all care settings across all regions of the state. We
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are greatly appreciatiyv
enhance fee-for-service reimbursement under Medicaid.
We applaud the investment the state and federal
government are making to encourage adoption of much
needed health information technology. Having said this,
however, organized medicine across all specialties is
deeply concerned that neither the enhanced reimbursement
rates nor the physician adoption rate of EMR/EHR
technology are anywhere near adequate to assure that
physicians can immediately comply with the draft
standards of care. Similarly, it is feared that physicians will
not have the technology or support staff necessary to
comply with the draft standards as currently constituted.
To some degree, the Region Health Information
Technology Extension Center (RHITEC) funding will help
many primary care physicians with implementation of
needed technology. This will take several years, perhaps
even a decade to complete. Many of the standards will
require additional staff resources and a sizeable capital
investment for the purchase of adequate technology and/or
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beyond the level of the reimbursement increase which have
been implemented. Additionally, with a well documented
pending shortage of physicians in several specialties,
including primary care, there is significant concern that
access to physician care will actually decline. MSSNY will
work with the Department of Health and all affected
Specialty Medical Societies to assure that the standards of
care implemented by the State are clinically sound and can
be implemented by physicians without incurring additional
cost. Moreover, MSSNY will work to assure that the
payment rates reflect transitional costs associated with
operational changes which these standards seek to induce.



VIII.

ADDRESSING THE PROBLEM OF THE UNINSURED

While much of the focus of debate on health system reform is occurring on the national level and may be at least partially
resolved before the 2010 Legislative Session, the Medical Society of the State of New York, through its Subcommittee on
Health System Reform has worked tirelessly over the past three years to develop recommendations to address the problem of
the uninsured and to effectuate meaningful reform of the health care delivery system. MSSNY will advocate for changes which
will achieve universal coverage. MSSNY has created a Task Force on Health System Reform to examine various health system
reform proposals with the objective of achieving consensus on the parameters of a cost-effective and equitable reform structure
which will assure universal coverage and enhanced quality of care for all New Yorkers. MSSNY will continue to work with
the Legislature and the Partnership for Coverage to facilitate the transition to universal health coverage for all New Yorkers.

The scope and composition of the uninsured population in
New York State and the changing demographics of the
insurance market demonstrate the multi-faceted, complex
nature of the issues which must be considered as the state
contemplates actions designed to enhance access to health
insurance coverage. Specifically, data show that:

e There remain 2.5million non-elderly uninsured (2.1
million adults and 424,800 children) in New York
State.

e Anestimated 1.18 million of these uninsured residents
are eligible for but not enrolled in Medicaid, Family
Health Plus or Child Health Plus.

e 90% of all uninsured children or approximately
382,000 children are eligible for Medicaid or Child
Health Plus while approximately 39% of uninsured
adults or 810,000 adults are eligible for public
coverage through Medicaid/Family Health Plus.

e Millions of low income uninsured workers and
dependents compose nearly half (47%) of all
uninsured persons in New York State. Low income is
defined as income no greater than 200% federal
poverty level (in 2006, $44,100 for a family of four).

e 84% of the uninsured are workers or their dependents.
Fifty-two percent of uninsured workers are self-
employed or are employed by small firms with less
than twenty five workers.

e Between 2000 and 2004, the rate of employer based
coverage remained stable and an increase in the rate of
public coverage resulted in a decline in the
uninsurance rate. Between 2004 and 2006, however,
the uninsured rate in the state increased, nearly
reversing the coverage gains made in the earlier
period.

e The Legislature enacted the state budget for 2008-09
which provides funding to increase the eligibility level
for the Child Health Plus from 250% to 400% of the
federal poverty limit, thereby making all children
eligible for public coverage either through Medicaid or
the Child Health Plus program. This eligibility
standard was continued again in the state budget for
2009-2010.
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e The Partnership for Coverage, spearheaded by
Commissioner of Health Richard Daines, MD and
Superintendent of Insurance James J. Wrynn, is
working to develop a comprehensive strategy for
achieving quality, affordable coverage for all New
Yorkers.

Given the demographic variables as noted above associated
with the uninsured population, we embrace a multi-faceted,
incremental approach to our goal of ultimately assuring
universal access to affordable health coverage with
comprehensive benefits.

Enhance Enrollment of Currently Eligible Uninsured
into Public Health Insurance Programs and Expand
Program Eligibility Requirements

Importantly, the State of New York over the past two years
has taken action to enhance eligibility for and to facilitate
enrollment in public health coverage programs offered by
the State of New York. Critical to this effort were the
implementation of necessary changes supported by
MSSNY which will streamline the eligibility process and
align income rules across programs and types of
beneficiaries and will eliminate administrative processes
that served as barriers to enrollment in these public
coverage programs. The Administration has indicated that
New York plans to establish a statewide enrollment center
which will include a single statewide telephone and mail in
renewal system and a toll-free call center for New Yorkers
seeking assistance enrolling in the governmentally
financed coverage programs (Medicaid, Child Health Plus
and Family Health Plus). Additionally, we must explore
other strategies to identify and enroll/renew enrollment for
the very significant number of New Yorkers
(approximately 382,000 children and 810,000 adults)
which remain eligible for but not enrolled in publicly-
sponsored insurance programs such as Medicaid, Family
Health Plus and Child Health Plus.

In addition to Medicaid, New York currently offers three
publicly financed/subsidized health insurance programs:



A. Child Health Plus (CHPIus) A and B: These
programs provide comprehensive health insurance
coverage to the most
population — the hundreds of thousands of children with
family incomes below 200% of the federal poverty level.
In 1998, the Legislature reorganized Medicaid and Child
Heal th Plus to establis
Medicaid) and CHPIus B (formerly CHPIus). Program
benefits include coverage ranging from well-child visits to
hearing, vision and dental care, to x-rays and hospital
inpatient services. Currently, an estimated 1.5 million
children are enrolled in the Medicaid/Child Health Plus A
program and 388,764 children are enrolled in the Child
Health Plus B program.

B. Family Health Plus (FHP): This program is available
for adults between the ages of 19 and 64 who do not have
health insurance and have incomes too high to qualify for
Medicaid. Income and family size determine eligibility.
Parent(s) or legal guardians with dependent children (under
21) qualify if they have incomes not more than 150% of
the federal poverty level. Adults without dependent
children meet the requirements if their income is no more
than 100% of the federal poverty level. An estimated
720,000 New Yorkers are eligible for health insurance
through the Family Health Plus program and currently,
429,401 adults are enrolled in the program statewide. In
addition, the 2009-10 Budget expands Family Health Plus
for adults with children and for young adults (ages 19 and
20) to 160 percent of the federal poverty level ($29,000 for
afamily of three). This expansion has the largest impact on
19 and 20 year olds living on their own, a group more
likely to lack coverage than other age groups.

C. Healthy New York: This program provides reduced
cost health insurance to small businesses with 50 or fewer
employees, lower income sole proprietors and lower
income uninsured workers. While prices vary across the
state, the cost of this coverage is on average significantly
less than that which is currently available through the
private market. The premiums are lower because the State

makes-l estsdprei mbur sement

that cover 90 percent of all claims between $5,000 and
$75,000 per enrollee. 16 health plans offer Healthy NY
coverage. For a small business to be eligible, it must have
at least 30% of its employees earning less than $36,500
annually, and the business cannot have offered coverage to
its employees in the last 12 months. For a sole proprietor
or uninsured individual to be eligible, their household
income must not exceed 250% of the Federal Poverty
Level ($27,084 for a single person, $36,432 for a family of
two, $45,780 for a family of three, $55,128 for a family of
four and $64,476 for a family of five), and he/she must not
have had other coverage in the last 12 months. Healthy
NY coverage includes inpatient and outpatient hospital

vul

services, physician services, maternity care, preventative
health services, diagnostic and x-ray services, radiology
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be purchased for an additional cost. Healthy NY health
plans are now required to offer a high deductible health
plan (HDHP) option with and without prescription drug
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services, and alcohol and substance abuse treatment are not
included in the benefit package. Members who choose to
enroll in this option may establish a tax-deductible health
savings account (HSA), which is a savings account used to
pay for certain medical expenses such as deductibles, co-
payments and over-the-counter medication. Monthly
premium costs for the HDHP option are lower than
standard Health NY plan costs. Currently, 150,000 New
Yorkers are enrolled in this program.

MSSNY supports initiatives which would serve as a
catalyst to enrollment of that segment of the uninsured
which is eligible for publicly sponsored health coverage.
MSSNY supports further simplification of the enroliment
and renewal process. Streamlining eligibility
determinations and the recertification process for these
public programs saves time, reduces waste, and most
importantly, assures that eligible patients do not lose
coverage as a result of unnecessary and excessive
bureaucratic hassles. Moreover, MSSNY supports the
exploration of expanding facilitated enrollment
opportunities for other professionals and providers,
including physicians who provide services in the
underserved communities within which they work.

Additionally, MSSNY supports a continuation of state
support for maintaining current eligibility levels for
CHPIus and FHP. We supported the action taken in 2008
to increase CHP eligibility from 250% FPL to 400% FPL
thereby assuring coverage for approximately 70,000
additional children. Even in difficult economic times, this
eligibility level must not be lowered. We also support
expanding FHP eligibility to 150 percent of the federal
poverty level.

to health plans
Importantly, MSSNY will strive to assure that there exists
parity of coverage for persons living with mental illness in
programs offered by New York State, including the Child
Health Plus, Family Health Plus and Healthy New York
programs in a manner consistent with coverage provided
forot her health conditions wu

Enhance Opportunity for Voluntary Purchase of
Coverage

The state must explore additional coverage purchase
options to enhance the affordability of health insurance,
particularly for New Yorkers who have chosen not to



purchase or for whom employers do not provide health
coverage opportunities.

Health Savings Accounts/High Deductible Health
Plans

Health Savings Accounts are tax-exempt trusts or custodial
accounts established for the purpose of paying the
benefi ci ary‘'s qualified
establish an HSA, an individual must be enrolled in a high
deductible health plan (HDHP), must not be covered by
another non-HDHP plan, must not be entitled to Medicare
benefits, and may not be claimed as a dependent on
another person‘s tax re
deductible for an HDHP is $1,200 and an annual out-of-
pocket expense maximum of no more than $5,950 for self-
coverage and an annual deductible of $2,400 and an annual
out-of-pocket maximum of no more than $11,900 for
family coverage. An HDHP may exempt preventive care
from the deductible but may not provide benefits in any
year for any non-preventive care until the deductible for
that year is met. Properly structured, HSAs provide
affordable protection against high medical costs and
greater patient control over use of health services. HSAs
are permanent and portable. Both employer and employee
contributions are allowed. All contributions to the account
are tax free as are all distributions from the account. Up to
100% of the health plan deductible may be saved annually
or up to a maximum of $3050 for an individual
policy/$6150 for a family policy, whichever is less.
Additionally, individuals age 55-65 can make additional
tax-f r e éch-uglla contri butions
their inception in 2004 there has been a seven fold increase
in individuals covered by HSA products. An annual census
released by the American Health Insurance Plans (AHIP)
of US shows that the number of people covered by
HSA/HDHP plans totaled 8 million in January of 2009, up
from 6.1 million in January of 2008. HSA/HDHP plans are
expected to provide expanded coverage opportunities for a
great number of previously uninsured individuals and
families. However, HSA enrollment in comparably sized
states such as California (854,000), Florida (524,000),
Ilinois (497,000) and Texas (476,000) far exceeds HSA
enrollment in New York (213,715). This is in spite of the
fact that the average HAS/HDHP monthly premium for
singles ($227) and families ($592) are significantly less
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than monthly premium costs for commercial health
insurance in NYS. MSSNY will work to enhance public
awareness of HSA/HDHP plans and will work with all
appropriate authorities to enhance the availability of
HSA/HDHP plans in New York State as an alternative to
conventional health insurance. On the other hand, some
physicians have expressed concern with the logistical

¢ habslesdnxofvesl im seeiging payneent inder theske plagsi

Therefore, MSSNY will also work to assure that
HSA/HDHP plan payment policies are fair and timely and
that physicians do not bear additional financial exposure.

AdditionaF Health /et Reformmi ni mum a
Any proposal to address the problem of the uninsured must
necessarily also address issues related to affordability,
efficiency quality and shared responsibility. MSSNY
supports the imposition of a minimum medical loss ratio
which assures an adequate investment of payor revenue in
the provision of medical care. Moreover, we recommend
that this requirement be established in tandem with the
enactment of a prior approval rate process which will
assure that the rate structure implemented will afford
adequate resources to support the provision of necessary
medical care and treatment.

MSSNY also supports the streamlining of administrative
and procedural requirements of HMO, PPO, ASO and POS
products. The extent to which investor-owned companies
pervade both the commercial insurance and the publicly
sponsored coverage markets should concern policy-makers

o f as itidpes the proviBlet condnurGty whihihas suféered in

recent years under the weight of inappropriate and unfair
policies and practices interposed by a managed care
industry which is becoming more and more profitable
driven. These practices constrain the ability of physicians
and other providers to assure patient access to cost
efficient, clinically sound and effective medical treatment.
As we seek to redress the problem of the uninsured we
must also assure that the coverage which is provided will
assure access to high quality, cost effective care. Because
ERISA prevents the state from regulating self-insured
plans, we advocate for a two-pronged, state and federal
approach which seeks administrative simplification on the
state level with concomitant reform on the federal level.
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IX. PHYSICIAN SUPPLY AND DISTRIBUTION

Physician Supply

A recent study reported by the Center for Health
Workforce Studies, School of Public Health, University at
Albany, shows that while the total numbers of practicing
physicians in many specialties has risen a small amount,
the Full Time Equivalent numbers continue on a
downward trend. These specialties include OB-GYN,
General Surgery, and Surgical Specialties (Orthopaedic
Surgery, Neurosurgery and Thoracic Surgery). With the
average age of physicians currently at 51, and the
increasing longevity of our aging population, this situation
will continue to worsen. New York suffers from a
significant maldistribution of practicing physicians, which
leaves certain underserved areas of the state feeling the
shortages the most. MSSNY, Associated Medical Schools
of New York, and HANYS have formed a coalition to
analyze the factors affecting physicians in their practices
and to seek legislation to improve the practice environment
in the managed care, liability, and public health areas.
Also, working with New York State in its investment in
health information technology in physician practices,
MSSNY expects to positively impact this problem.

Focusing on recruitment into medicine, including outreach
to underrepresented minorities is very important and is
strongly supported by MSSNY. The state must renew its
commitment to at-risk, underserved communities by re-
instituting public goods programs to achieve sufficient
provider capacity in urban and rural areas. Reinstitution of
the DOH administered Physician and Resident Loan
Forgiveness Programs are also important. Prior to being
defunded in 2000, these programs provided educational
loans in exchange for service agreements in which
physicians or residents would agree to practice in certain
underserved regions of the state for a period of time
(usually four years).

Programs to Incentivize Retention/Attraction of
Physicians to Practice in New York State

The Doctors Across New York program, first approved in
the 2008 NY'S Budget, is the first program of its type in
New York State which realistically values the cost of a
medical education. In addition to loan repayment, it
provides start-up costs to allow a graduating medical
student to begin to practice in a medically underserved
area.

Other existing programs needing changes to address the
dramatic need for physicians to practice in underserved
areas are:
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The Regents Health Care Scholarship Program (Education
Law §678 and 605-9) administered by the State Education
Department. Needing programmatic changes, the laudable
goal of this program has been to recruit underrepresented
minorities into the medical profession. It includes a
service payback which renders the requirements of the
program difficult for students to meet, resulting in
underutilization. While the State Education Department
allocates 80 scholarships for medical students, in 2005
only 42 applied and only 13 were approved and accepted
the commitment. In 2004 only 22 applied and 8 were
approved and accepted. By law, any unspent monies must
be diverted to the Regents Professional Opportunity
Scholarships. This program provides scholarships, with a
service payback that is NOT tied to a particular setting for
up to 30 potentially non-healthcare-related professions.
Therefore, funding committed toward physician education
has been diverted to enhance the supply of non-physician
professionals. MSSNY recommends that changes be made
to the program to adjust the designated service payback
areas to mirror the payback requirements in the
Professional Opportunity Scholarships so that the funding
can be used for its original and very much needed purpose
—attracting and supporting minority medical students.

The Regents Loan Forgiveness Program has been well
received and consistently has had more applicants than
allotted slots. While it is limited to a broad category of
primary care physicians, it is not limited to payback in
state designated service areas. For medical students facing
outstanding debt, at times topping $300,000, this program
allows post-residency payback of loans and is a vehicle to
retain physicians in areas of their residency, many of
which are dramatically underserved. While only 80
physicians are accepted into the program each year, the
demand far exceeds the availability, with 156 applicants in
2005 and 145 applicants in 2004. It is apparent that there
is interest in this program. MSSNY supports expanding
the number of awards and increasing the amount of each
award to meet the demand. MSSNY continues to support
legislation to provide for the transfer of any funding
available after the awarding of health care professional
opportunity scholarships to loan forgiveness programs.
MSSNY will also seek passage of legislation to provide a
state income tax credit for medical student loan repayment
as an investment in retention of medical residents which
are so essential to meeting the growing demand for
physician services. MSSNY continues to work with the
Area Health Education Centers (AHEC), which serve a
very important role in primary care and should continue to
be funded by the State.



Offshore Medical Schools

As the number of students coming from offshore medical
schools to the U.S. for clinical training increases and
accredited medical schools in the U.S. expand their
numbers to prevent the projected physician shortage, a
crisis has emerged, This unprecedented pressure from the
offshore schools is manifest by the offshore entities competing
for and purchasing coveted medical school, clinical rotations
These financial inducements may be seen as operating funds to
New York State hospitals and as a result, medical students
attending LCME and COLA approved medical schools are being
displaced. The Medical Society of the State of New York
believes that students attending schools in New York should be
given first priority for slots in clinical rotations. Left unchecked,
the current financial incentive to New York State hospitals
would require an increase in New York State medical school
tuition of $20,800 annually to match the incentives offered by
competing for profit medical schools. MSSNY is interested in
maintaining the integrity of our training programs, preventing
unnecessary or unwarranted tuition increases, and striving for the
highest quality of care.

Workforce studies have shown that New York retains
approximately 50% of its residents. The retention for students
who attended for-profit off-shore schools is approximately 17%.

MSSNY believes this issue must be,remedied as quickly as
possible, and a solution found to ensure that all those
practicing medicine in U.S. hospitals meet U.S. medical
training standards. In order to prevent compromised
patient safety, solutions to this problem should entertain
the option of creating new protocols for the evaluation of
foreign medical schools and guidelines for the evaluation
of the sufficiency of training of foreign medical students
and graduates. MSSNY will continue to work with the
Associated Medical Schools of New York, the Greater
New York Healthcare Association and the Healthcare
Association of New York State to find a solution to this
problem.

Medical Students and Residents

Last year SUNY medical students experienced a
significant increase in tuition that was above and beyond
that of any other professional school in the SUNY system.
For medical students, tuition is one of the largest issue
facing them. Due to the recent increase in tuition, medical
students were forced to file for financial aid again midyear.
Requesting smaller, more predictable, increases over a
period of time, and finding ways to prevent increases from
affecting students who have already made the decision to
enter the SUNY system would mitigate tuition increases.
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As the system exists now, students are deterred from
pursuing careers in some of the less lucrative fields of
medicine. Last year, the New York State Legislature
requested an additional 7% increase in tuition for SUNY
First Professional students. MSSNY will continue to
advocate for limits on tuition increases for medical

students in order to ensure that students with less resources |
available to pay for their medical education will be able to |
able to attend a New York State medical school. MSSNY |
also supports continued funding for Graduate Medical |

Education for residency programs.

|| students from accredited U.S. medical schools. If

|1I| U.S. medical schools must meet accreditation

||| standards and U.S. medical students must graduate

11| from accredited U.S. medical schools to ensure

|| adequate quality of care and the safety of patients,
| then any student or medical graduate who

|| been put in jeopardy.

Deleted: Twenty-five percent of all U.S. licensed
physicians and residents graduated from one of over
1,800 international medical schools. Many
international medical schools train physicians to
practice in their own country, but most offshore
medical schools are proprietary organizations that
train students to practice in another country. Many
of these are U.S. citizens planning to practice
medicine in the U.S. There has been a substantial
increase in the number of these U.S. citizens
obtaining certification by the Education Commission
for Foreign Medical Graduates (ECFMG) to practice
in the U.S. The number of offshore medical schools
has quadrupled in the past decade and multiple
offshore medical schools maintain class sizes in the
300-600 student range. The training of students
attending offshore medical schools differs from U.S.
medical schools. U.S. medical schools screen
students by standardized test scores, undergraduate
grades, and other fact
suitability for the practice of medicine before
admitting them to medical school as required by the
Liaison Committee on Medical Education. Offshore
schools are not held to these standards, operate as
for-profit businesses and many fall far from meeting
these standards. A minimal grade point average may
suffice to allow a student admission to some offshore
medical schools. Some schools offer abbreviated
five year medical school programs that admit
students straight from high school, while LCME
standards require a broad undergraduate education or
bachelor‘s degree equi
medical school. Criminal background checks, which
are now required for LCME-accredited medical
schools, are often omitted from the application
process of offshore medical schools. Students at an
offshore school may receive no formal examinations
and may receive credit for time spent in healthcare
settings that provide inadequate teaching experience
or facilities, or may receive no clinical training at all.
Some offshore schools allow much of the learning to
be done over the internet as teaching is often focused
on passing the USMLE and ECFMG examinations,
limiting the opportunity for any practical training. It
is not the responsibility of the offshore school to
ensure that the supervision of their students training
in the U.S. meets regulatory, legal, or ethical
requirements imposed by the U.S. This leaves U.S.
patients at risk when an inappropriately supervised
offshore student is responsible for their care. The
proprietary nature of these offshore enterprises is a
matter that should cause concern and warrants
scrutiny.{

Many accredited hospitals in the U.S. provide
rotation sites for the clinical training of students of
offshore medical schools. Some schools have formal
arrangements with hospitals located in New York
State that can include exorbitant financial incentives
and support payments to hospitals. Offshore
students are largely without equivalent oversight
during their clinical rotations as is required for
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X. EFFECTIVE COMMUNITY HEALTH PLANNING

There is a growing interest among policy makers,
stimulated by the work of the Commission on Health Care
Facilities in the 21 Century, in revitalizing local health
planning at the community level. The Medical Society of
the State of New York unequivocally supports the goal of
assuring appropriate alignment of health care resources
with community needs. This objective is very important,
particularly now that the members of the baby boomer
generation age into retirement and their health needs
become more intensive at a time when the economic
realities of our state and our health care delivery system
are becoming more fragile. The Medical Society is
committed to working with all interested parties to assure
that the iron triangle of cost, access and quality remains
robust, efficient and responsive to community need.

In the past, the state has utilized the certificate of need
(CON) process to control health care costs, prevent the
unnecessary duplication of health service resources, and
achieve broad access to quality health care at a reasonable
cost. The CON process in its current form is overly
prescriptive and rigid and neither suitable to nor necessary
for the modern healthcare delivery system. The historic
cost control objectives which were an important reason for
creating the CON process originally, can be better served
through modern devices grounded in sophisticated linkages
between payment incentives and appropriate clinical care
protocol adherence and outcome measurement. MSSNY
opposes the extension of the CON process. Further, to the
extent that it is determined that such a process might
remain necessary and appropriate it must become a process
more flexible than has historically been the case. Attempts
to extend the system will not only fail to enhance the
original goals of the establishment process
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but will, in all likelihood, serve to seriously impede the
system advances which are now occurring and which are
clearly contributing significantly to cost effective, quality
enhancement. The health care system of forty years ago is
not the system we have today and the continued
application of a process - even a substantially modified
process- designed for a system which disappeared long ago
must be seriously questioned. All of us share the goal of
assuring a patient-centered, high performing health care
delivery system — in other words, a system that offers
accessible, affordable, high-quality and cost-effective care
in settings that are appropriate to the needs and preferences
of health care
not serve this goal.

Effective community planning on the local level requires
that all interests within a community must be considered
Across the state there are communities which have a
proven track record of collaboration on delivery system
issues. It may be appropriate to borrow from their success
and to consider the establishment of community based
advisory committees with would operate on a regional
level across the state and which would be comprised of all
affected stakeholders including representatives from larger
physician groups and county medical societies which could
be used to help to identify existing community resources
and to project community need. We note that HEAL NY 9
signals a move on the part of the State to shift health
planning to the local level. This shift is premised upon the
idea that local planning will discourage duplication of
resources and more accurately identify health needs.
MSSNY believes that such an initiative has a great deal of
merit.
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XI.

INITIATIVES TO ENHANCE QUALITY OF CARE - PREVENTING ERRORS

AND QUALITY ENHANCEMENT

Patient Safety Organization

Patient safety is critical to quality outcomes. Intrinsic to
safety is understanding why errors occur in the first place.
We must create an environment in which errors can be
identified and studied openly, without fear of retribution.
The Patient Safety and Quality Improvement Act enacted
into law in 2005 created a system for voluntary reporting
by health <care provide
mi ssesl. Any such repor
and will be protected from disclosure in civil and criminal
proceedings. The Department of Health and Human
Services to date has certified 67 private and public groups
to act as patient safety organizations (PSOs). One certified
PSO, the Northern Metropolitan Patient Safety Institute, is
located in New York State. It is anticipated that PSOs will
conduct an analysis of medical error reports to determine
the cause of the error
develop and disseminate evidence-based information to
providers to help them implement changes that would
improve patient safety and care. MSSNY will work with
Specialty Medical Societies and other stakeholders to
assure that the framework for the structure and operation of
the PSOs includes appropriate physician involvement in an
effort to facilitate physician education and participation in
this endeavor. Moreover, MSSNY will work with specialty
medical organizations to identify additional alternatives to
enhance voluntary physician disclosure of error to patients
and reporting of errors to institutions.

The Health Care Reform debate ensuing on the national
level prompted President Barrack Obama to direct Health
and Human Services (HHS) Secretary Kathleen Sebelius to
announce a new medical liability demonstration project to
help states and health care systems to test models that meet
four goals: (1) put patient safety first and work to reduce
preventable injuries; (2) foster better communication
between doctors and patients; (3) ensure that patients are
compensated in a fair and timely manner for medical
injuries while also reducing the incidence of frivolous
lawsuits; and (4) reduce liability premiums. The initiative
will consist of grants for implementation and evaluation of
evidenced-based patient safety and medical liability
demonstration as well as for planning evidence-base
demonstrations. While MSSNY will explore the possibility
of collaborating with other stakeholders in an effort to
proceed with a demonstration which meets the objectives
of this overall initiative, as noted elsewhere in this
document MSSNY will continue to work to reform its
dysfunctional medical liability adjudication system.
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Peer Review Protection

Importantly, MSSNY will work to enact legislation which
would extend existing confidentiality protections to all
statements and information volunteered at peer review
quality assurance committees within hospitals. Protection
from disclosure of statements made at peer review
meetings was established in 1985 to enhance the

abjectivity ef thé pcoeeds andeorassuce that medical pee—n e a
raview dommiittees cduld fankly end objectovelyfarialgze n t i

the quality of health services rendered in the hospital. An
exception contained in that law, however, permits the
disclosure of statements made at a peer review meeting by
an individual who subsequently becomes a party to a
malpractice action if such action involves the conduct
which was the topic of the discussion at the peer review
meeting. The enactment of legislation which would

+emavean this limitagion liis. vitallyT imgortaf $oCassurew i | |

improvement in quality of care. Such action will assure
physician participation in the critical process of quality
review. Moreover, MSSNY will also support legislation to
protect against disclosure of such information in peer
review quality assurance committee meetings outside of
the hospital setting including in office based surgical
practices. Importantly, MSSNY will also advocate to
protect from discovery by OPMC statements made or
information obtained during the course of a peer review
proceeding.

Staffing levels within our article twenty-eight institutions
are also critical to the quality of care MSSNY will monitor
healthcare workforce shortages and will work on initiatives
to reduce overcrowding in hospital emergency
departments.

Electronic Health Information Technology

The American Recovery and Reinvestment Act (ARRA)
was signed into law by President Obama on February 17,
2009. Title X111 of Division A and Title IV of Division B
of ARRA, together cited as the Health Information
Technology for Economic and Clinical Health Act
(HITECH Act), devotes nearly $20B over the next five
years to support the adoption and meaningful use of health
information technology by physicians and other clinicians
across the healthcare delivery system. HITECH also
codified the national coordinator position and office to
which David Blumenthal, MD was appointed and provided
$2B for grants and |l oans
certified electronic health record for each person in the
Uni t ed St altestaslishedywo f2derdl advisory
committees on HIT- one on policy and one on standards-
through which government will work with the private



sector and consumer groups to develop the specifics of a
nationwide health information network. These include the
design of —interoperabl

permit the seamless exchange of data among physicians,
hospitals, laboratories, pharmacies and other health care
stakeholders as well as methods for ensuring the privacy
and security of patient data. Standards are to be developed
in 2009 and tested and certified in 2010. Beginning in
2011, Medicare and Medicaid will provide financial
incentives over five years of up to $40,000 to $65,000 per
eligible physician for

information technology- a term that has not yet been
defined, but which is likely to include electronic exchange
of data and reporting of clinical quality measures. Starting
in 2015, physicians who do not use certified products will
be penalized. Importantly, physicians who seek to
meaningfully use EHRs face a variety of challenging tasks.
Those tasks include assessing needs, selecting and
negotiating with a system vendor or reseller, implementing
project management, and instituting workflow changes to
improve clinical performance and ultimately, outcomes.
Physicians supported by robust local technical assistance
experience a much more effective implementation of the
EHRs within their practices. HITECH will fund dozens of
Health Information Technology Regional Extension
Centers across the country. The regional extension centers
will offer physicians with hands-on technical assistance to
support meaningful use of certified EHR systems. It is
expected that each Regional Center will provide federally
supported individualized technical assistance to a
minimum of 1,000 priority primary-care providers in the
first two years of the four-year cooperative agreement
project period and that over those same two years the
entire cohort of Regional Centers will, in the national
aggregate, support over 100,000 priority primary-care
providers to achieve successful adoption and meaningful
use of certified EHRs. Two preliminary applications, one
for NYC and one for the rest of the State, were submitted
pursuant to the request for applications in a competitive
process for a RHITEC grant. If successful, the centers
could begin their work in the beginning of 2010.

In New York State, the Legislature has devoted seed
funding through the HEAL New York program to
encourage health care stakeholders to adopt interoperable
health information technologies. The investment to date
exceeds $200M. A number of regional health information
organizations (RHIOs) and community health information
technology adoption collaboratives (CHITAs), involving
multi-stakeholders including hospitals, physician groups,
laboratories, and payors in the exchange of health
information have begun to form. The Medical Society of
the State of New York has received a grant through which
approximately $4.58M in seed funding was allocated to
physicians for the purchase of electronic health record,
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eprescribing technology or technology to provide the
interconnectivity between physicians practicing in a
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physician education on the emerging role of health
information technology and the appropriate systems to
employ. Additional monies will be used to support
initiatives to facilitate the development and use of
electronic medical records and informatics technologies in
tandem with best evidence measures of quality in the form
of demonstration projects throughout the state. MSSNY

—nsepports iefforts fo tadilitate ths ieplit of pby$icianshiretre | t h

development of such systems, both on the state and federal
levels.

Despite all of this activity, only 24% of physicians have
indicated that they use EHR systems in their practices. But
this number drops to 9% when EHR is identified as a
—fully operationall
physicians state that they use e-prescribing technology.
There are four primary barriers to EHR adoption which
include: a lack of specific financial incentives; the fear of
reduced efficiency in the practice; security and privacy
concerns and the potential for inappropriately affecting
clinical decision-making during the prescribing process.
MSSNY will work collaboratively to ensure that the
standards developed to make such technology operational
in communities across New York State will, in an
affordable and user friendly manner, improve efficiency
and accuracy in the delivery of healthcare in New York
State. MSSNY will also work to assure that standard
interfaces to enable intraoperative communications are
implemented at no added cost to physicians. MSSNY will
also identify and explore other emerging technologies,
such as smart cards, to enumerate the implications which
these technologies have for physicians, patients and
healthcare in general. Moreover, MSSNY will work
cooperatively with the managed care and hospital
industries to assure that the technologies used to facilitate
electronic prescribing practices or to develop electronic
medical records are fully integrated among healthcare
providers on a regionalized or community-wide basis.
MSSNY will also work with these industries and with
employers on collaborative community health information
exchange demonstrations. MSSNY will encourage payors
to develop economic incentives including increased
reimbursement rates for physicians who use information
technology in the care of their patients. Finally, MSSNY
will continue to advocate for additional funding to
facilitate greater adoption of health information
technologies by physicians across New York State.

Patient Centered Medical Home
The I nstitute

Chasm report identified patient-centered care as one of six
over-lapping domains of clinical care quality, along with

system.
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safety, effectiveness, timeliness, efficiency and equity.
According to recent studies, virtually all Medicare
spending growth from 1987 to 2002 can be traced to
beneficiaries treated for five or so chronic conditions.
Enhanced care management of these patients should
improve outcome. However, effective case management of
chronic disease is extremely challenging, particularly when
the case management is institutionally based. The patient-
centered medical home, advanced by primary care
specialty organizations, has evolved over time. Central to
its success will be enhanced reimbursement for primary
care practitioners for activity not traditionally considered
part of payment evaluation and management of the patient,
including non-visit associated patient communication,
coordination with other clinicians and community agencies
and supporting patients in self-management. Also
integral to the success of this model of care will be the
recognition by governmental and commercial payers of the
very sizeable investment they must make by way of
financial incentives, grants and enhance reimbursement
mechanisms in supporting physician adoption of health
information technologies. Electronic registries and
decision support software will facilitate self-management
of chronic conditions and will thereby enable physicians to
more effectively address health needs and improve health
outcomes of their patient population. There are a number
of PCMH pilot programs currently underway in New York
State. A number of these projects are payor directed
involving a small number of physician practices. At least
one project occurring in the Adirondack region of the state
in which MSSNY is asignificant contributor appears to be
more physician-directed. The participants in that project
will receive additional fees related to care received by
Medicaid patients treated (as part of the State Budget for
FY 2009-2010, such monies have been earmarked). In
addition, language was included in the budget to enable
physicians participating as part of this pilot to negotiate an
enhanced fee structure with payors participating in the
pilot with significant state oversight. In an effort to
increase the number of PCMH pilots, the Department of
Health published a Request for Applications (RFP) to fund
projects that improve the coordination and management of
care for a target population through a PCMH model.
MSSNY will continue to monitor the development of
medical home pilots and will study the medical home
model and its implications on access to quality medical
care across New York State.

Elimination of Health Care Disparities

Health Care Disparities result from lack of access to and
delivery of competent medical care. This can be due to
lack of racial and ethnic diversity in the medical
workforce; from lack of health insurance coverage; from
lack of access to physicians or other providers; from lack
of understanding of cultural and ethnic beliefs and
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traditions; or a host of other causes. In many areas of New
York State, both rural and urban, shortages of both primary
care and specialty physicians limits the care available to
residents. Despite the fact that underrepresented minorities
account for 35% of New York"'s
underrepresented minority physicians account for less than
10% of the state's
between the race and ethnicity of physicians and the
population of the state is expected to widen in future years.
As our population increasingly diversifies, there is growing
emphasis on the need for a culturally competent health
workforce which understands the health needs of the
population it serves. Studies have also shown that
minority physicians are more likely to provide health care
to underserved patients, and more likely to serve a higher
percentage of Medicaid patients in their practices
compared to all other physicians. About one-third of
minority physicians report patient case loads of at least
50% Medicaid patients.

In 2007, newly-trained underrepresented minority
physicians began their professional careers with higher
levels of educational debt compared to all other newly-
trained physicians, with a median educational debt of
nearly $116,000, 7% higher than the median-educational
debt of about $108,000 for all other newly-trained
physicians. The Doctors Across New York program,
enacted in the 2008 NY'S Budget, will help to address this
issue and will encourage newly-graduated physicians to
begin practice in medically underserved areas of New
York State. This is the first such program in New York to
realistically value the cost of a medical education and, as
such, it is believed that many graduating physicians will
avail themselves of the opportunity to work with
underserved populations, which they previously could not
afford to do.

The Medi cal Soci ety of
Committee on Health Care Disparities is working to help
ensure that all New Y orkers receive the best possible care.
This work includes attracting a more diversified physician
workforce, While MSSNY generally opposes legislation
which imposes continuing medical education requirements
as a condition for licensure, MSSNY does support

including cultural competence training as part of required,

medical education training courses and at the graduate
medical school level. Moreover, MSSNY supports efforts
to augment, the numbers of minority faculty teaching in

medical schools and academic health centers,and expand,
medical school pipeline programs in rural and urban areas,

An additional important goal is securing private
reimbursement for language services for patients with
limited English proficiency. The collection and
aggregation of health care and demographic data on a
regional and institutional level is also essential to facilitate
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analysis by race and ethnicity as well as by access of the
general population to identify areas where improvements
can be made to enhance care and eliminate disparities in
health care. The Committee has conducted a series of
CME programs around New York State to educate
physicians in Health Literacy, and is currently developing
and presenting a new program on Cultural Competence,
which will be presented around New York State. The
Committee is also participating in an American Medical
Association Program entitled Doctors Back to School, in
which physicians reach out to minority
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school children to encourage them to choose medicine as a
career, as a way to address physician shortage problems in
some underserved areas
long-standing commitment to finding real solutions to
improve access to high-quality medical care for all New
Yorkers is reflected in its Committee on Health Care
Disparities.
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Due to desires for autonomy, or for financial reasons, each
year many non-physician groups seek to be licensed and to
have a statutorily defined scope of practice or to expand
their current scope of practice in ways that, because of
non-specificity or impreciseness, overlaps that of medicine
or other providers. These overlaps often include areas in
which they have not been adequately trained and educated.
Their argument is that there are cost savings which can be
obtained by expanding their allowed services or creating a
new allied health category. In actuality, they are often
seeking licensure to secure direct reimbursement from
third party payers. They also seek to avoid any statutorily
required relationship with physicians or other practitioners.
They argue that they should not be required to practice
under the supervision of or in a collaborative relationship
with a physician, or that they are competent to do more
things than their scope of practice allows them to do. Our
primary concern is and must be the quality of care and
safety of our patients. Although these non-physician
providers are competent within their own fields, they
should not be allowed to work in areas beyond their
competence and training and/or without an appropriate
relationship with a physician. Doing so could seriously
endanger patients. Moreover, expansion of scope of
practice for non-physician providers without an adequate
educational base will inevitably increase health care costs
—not decrease them. The Medical Society will continue to
oppose such efforts. In the case of unlicensed professions
wishing to be licensed, we must look at whether there is a
real need for another licensed health care provider with a
scope of practice that overlaps that of other providers
already licensed. If it is determined that there is, we must
then determine whether the training of the group is
adequate, and whether their proposed relationship with
other providers is appropriate.

Scopes of practice for non-physician providers varies from
very specific, restrictive and defined in the New York State
Education Law under which they are licensed, to a broad,
more general scope of practice. In the latter case the non-
physician provider must function only in a specific
relationship with a physician such as referral, a
collaborative agreement, or under the supervision of a
physician. Often, those in this later category can only
perform those functions allowed by the physician. The
purpose of defining scope of practice in statute is to ensure
that practitioners are only practicing within the parameters
of their education and training and, if required, in a defined
relationship with a physician. This provides protection and
safety for patients in their care.
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NON-PHYSICIAN HEALTH CARE PROVIDERS

A few specific examples of legislative proposals relating to

expansion of scope of practice which we oppose are:

e Expansion of podiatrists
conditions of the ankle and all soft tissue structures
below the knee governing the function of the foot and
ankle;

e Licensing or certifying naturopathic providers as
naturopathic physicians or doctors of naturopathy and
allowing them to provide primary medical care,
including certain invasive office procedures, childbirth
and prescriptive privileges;

e Dentists performing cosmetic surgery or other surgery
not related to dental health;

e Inappropriate expansion of the scope of practice of
optometrists, including any proposal which would
allow optometrists to prescribe certain therapeutic
pharmaceutical agents;

e Nurse anesthetists practicing without physician
supervision or selecting or ordering anesthetic drugs
for surgical procedures;

e Pharmacists conducting medical assessments, ordering
or interpreting lab tests and devices, prescribing drugs
or administering medications;

e The inappropriate practice of electrodiagnostic
medicine by physical therapists; and

e Allowing non-physicians, not currently specifically
allowed by law, to administer certain injectable
materials including, but not limited to, flourescein dye,
collagen or Botulinium toxin.

e Allowing any inappropriate expansion of scope of
practice of non-physician providers.

e Requiring licensure to practice genetic counseling in
New York State.

.

e Eliminating or lessening the effect of the corporate«—
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practice of medicine doctrine.

MSSNY wi || work to protect
—doctorl in t he hospital
environments, and in advertising, and to ensure that non-
physician interns and residents and other health care
providers are identified appropriately. It is vital that
patients are made aware of the credentials of the health

care provider caring for them.

MSSNY will support legislation to:

e Define —surgeryl and 1
physicians, dentists and podiatrists, as appropriate;

e Codify the current practice of nurse anesthesia,
including requiring physician supervision of nurse
anesthetists;



e Prohibit the creation of any new category of nurse or preclude patients from visiting a physician as their first

practitioner-anesthesia; l'ine of care, or —gatekeepece
e Permit medical assistants to perform appropriate duties not in the best interest of the patients whose medical care is
under the direct supervision of a physician. covered by these managed care companies.

MSSNY will also continue to oppose cost-cutting
restrictions imposed by managed care companies that limit
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Reproductive Health

The issue of support of or opposition to abortion is a matter
for physicians to decide individually based on personal
values or beliefs. The Medical Society of the State of New
York will take no action which seeks to alter or influence
the personal views of individual persons regarding abortion
procedures. No physicians or other professional personnel
shall be required to perform an act violative of good
medical judgment. Furthermore, no physician, hospital or
hospital personnel shall be required to perform an act
violative of personally held moral principles. Similarly, no
physicians or other professional should be prevented from
performing an act consistent with good medical judgment.
Abortion is a medical procedure and should be performed
only by a duly licensed physician in compliance with
standards of good medical practice and existing state law.
The Medical Society of the State of New York will oppose
any legislation that criminalizes the exercise of clinical
judgment in the delivery of medical care.

Consistent wi t h t h g papsten
-RProtecting New York St
Ce nt ur )dciety willtsuppert programs that offer
comprehensive health education designed to help adults
and children to become healthy adults including the
discussion of the use of condoms and the health risks of
having unprotected sex. The Medical Society will support
efforts to expand access to emergency contraception,
including making emergency contraception pills more
readily available. MSSNY will request that physicians be
allowed to dispense emergency contraception medication
to their own patients when there is no pharmacist within a
30 mile radius who is able and willing to dispense that
medication. The Medical Society of the State of New
York, however, would oppose legislation that would
inappropriately expand the scopes of practice for other
health professionals, simply to facilitate the availability of
emergency contraception. The Medical Society will also
support efforts to ensure that HPV vaccine is available and
accessible to women nine to 26 years of age and supports
efforts to provide information to patients on the HPV
vaccine.

HIV/AIDS

For over 25 years, the Medical Society of the State of New
York has advocated that HIV testing be part of routine
medical care. Much has happened over this period of time.
Certainly, the face of this raging public health epidemic
has changed. = Women, children and various ethnic
populations are affected with HIV now more than ever
before. The public health law enacted 21 years ago was
developed, as a part of the response to a new disease—a

PUBLIC HEALTH

disease that had minimal treatment options and a diagnosis
meant discrimination and death.  Today, through
significant scientific research, treatments for HIV and
AIDS have improved tremendously. Early detection of the
HIV infection means that infected patients will have the
opportunity to live years longer when treatment is initiated
prior to the development of symptoms. Today, there are
people with HIV who are living a full and productive life.
Today, through early screening and testing and the
subsequent use of anti-virals, if a mother is HIV-infected,
we have been successful in New York State in reducing to
less than one percent, the transmission of HIV infection
from mother to child. In 2006, the Center for Disease
Control and Prevention®
entitled —Revised
Adults, Adolescents and Pregnant Women in Health Care
Settings. | The Medical

making HIV testing routine within all practice setting will
help to de-stigmatize HIV testing, will help link clinical
care with prevention, and will ensure access to clinical care

i |c afbr th@®Beopatients newly Elentified With ¢H1V infection.
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to more quickly access life-saving HIV treatment
measures. The Medical Society of the State of New York
strongly supports this guidance. In 2009, there were
several bills in the Legislature that would have changed the
process for HIV testing. MSSNY is supportive of
legislation that would change the consent procedures for
HIV testing. The Medical Society also strongly supports
legislation that includes provisions for testing for HIV of a
source patient when there has been an occupational
exposure to a health care worker regardless of
circumstance.

Preventive and Family Health Issues

The Medical Society will advocate for sound preventive
health measures for all children and families in 2010. Of
particular concern to the Medical Society is New York
State maternal mortality rate. Maternal deaths are defined
as the death of a woman while pregnant or within one year
of the end of a pregnancy from causes related to or
aggravated by the pregnancy or its management, but not
from accidental or incidental causes. The Centers for
Disease Control and Prevention (CDC) reports that, over
the past 20 years, an average of two to three women died
of pregnancy-related complications each day in the U.S.
This year, the Medical Society of the State of New York
will support the American College of Obstetricians and
Gynecologists (ACOG) and the New York State
Department of Health Safe Motherhood Initiative (SMI) to
prevent pregnancy related deaths and to improve the
understanding of the causes and risk factors of maternal
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mortality and will support continued state funding for the
SMI to assist Regional Perinatal Centers (RPCs) in
performing maternal mortality reviews. Additionally,
MSSNY will support increasing awareness of and access
to mental health services, including referrals to prenatal
depression treatment providers, for women and adolescent
girls.

Through its
State‘s Chil dr en MedicalSduiety
articulate its concerns that many young people, who due to
poor self-esteem or poor social skills, become involved in
drug and alcohol abuse, commit crime, drop out of school,
or attempt suicide. Therefore, the Medical Society will
support increased funding for after-school extra-curricular
activities and will support funding for programs designed
to develop a passion for something productive (e.g., choir,
debate, sports, music, etc.). The Medical Society supports
enforcement of current gun control laws to prevent
children from having access to guns. The Medical Society
remains committed to ensuring that physicians take an
active role in help to protect our youth from making poor
choices. The Medical Society will also support
community based suicide prevention programs for young
people.

Healthy Lifestyle

There are numerous health consequences for an individual
who is overweight or obese. These include major risk
factors for many serious chronic diseases and conditions
including cardiovascular (heart) disease, high cholesterol,
high blood pressure, type 2 diabetes, cancer and
osteoarthritis. Unfortunately, the percentage of New York
State adults who are overweight or obese is over 57% and
the percentage of obese adults in New York State more
than doubled from 10% in 1997 to 21% in 2002. Obesity
among children and adolescents has tripled over the past
three decades. In 2010, the Medical Society will continue
to support legislative efforts to secure menu
labeling/calorie content in chain restaurants and remains
supportive of local initiatives to enact legislation to this
effect on the local level. The Medical Society will
continue to advocate for the enactment of the Healthy
Schools Act and supports efforts to increase physical
activity in the school setting. The Medical Society will
support legislative efforts to afford good nutritional
choices, especially in vending machines and in the
lunchroom or cafeteria. MSSNY supports legislation that
will prohibit the sale of junk food and soda in school
vending machines. The Medical Society will support
legislation requiring insurance and managed care
companies to pay for nutritional visits, bariatric programs
and certain medications import to good nutrition and
weight management. MSSNY also supports insurance
coverage for surgical management, including when
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appropriate bariatric surgery and reconstructive surgery,

related to weight loss. The Medical Society will also

support efforts to require the Medicaid program to pay for

medications related to weight loss. The Medical Society

al so supports funding f
prevention program.

Public Health Preparedness
Since 9/11, theeMkdical Seciety has partnered with state

1 sDepartthentof Healthyinllpreparing physicians for a public

health emergency. The Medical Society has conducted
comprehensive educational programs on the weapons of
mass destruction and pandemic flu for physicians to better
prepare them for such a public health emergency and will
continue this effort with educational programs on HIN1 in
2010. Additionally, the Medical Society will encourage
physicians to participate in ServNY—a program that grew
out of a joint effort between the state DOH and MSSNY to
have physicians and prepared to serve in a state
emergency.

HIN1 Virus

The HIN1 virus was first detected in people in the United
States in April 2009 and this virus has been spreading from
person-to-person worldwide. On June 11, 2009, the World
Health Organization (WHO) signaled that a pandemic of
2009 HIN1 flu was underway. According to the Centers
for Disease Control (CDC), the HIN1 virus has caused
greater disease burden in people younger than 25 years of
age than older people. Additionally, pregnancy and other
previously recognized high risk medical conditions from
seasonal influenza appear to be associated with increased
risk of complications from HIN1. These underlying
conditions include asthma, diabetes, suppressed immune
systems, heart disease, kidney disease, neurocognitive and
neuromuscular disorders and pregnancy. The federal
government has developed a HIN1 vaccine and it was
anticipated that this vaccine would become available in the
fall. The CDC will distribute the vaccine to the states and
in New York State, distribution of the new vaccine will be
controlled by the state Department of Health. Procedures
have been implemented for physicians and other health
care providers to obtain a supply of the vaccine. Vaccine
will be allocated to each states based on population. The
vaccine will be available at no cost to providers and
syringes, needles, sharps containers and alcohol swaps will
also be provided at not cost. The Medical Society of the
State of New York remains committed to assisting patients
and New York State in its efforts to combat this new virus.

Seasonal Flu

The Centers for Disease Control and Prevention (CDC)
reports that every year between 5% to 20% of the
population gets seasonal flu; more than 200,000 people are
hospitalized from flu-related complications; and about


http://www.cdc.gov/flu/about/qa/hospital.htm

36,000 people die from flu-related causes. Influenzais a
contagious respiratory illness caused by influenza virus. It
can cause mild to severe illness, and at times can lead to
death. The best way to prevent seasonal flu is by getting a
seasonal flu vaccination each year. It is anticipated that
between 115-120 million doses of seasonal vaccine will be
available during the 2009-2010 flu season. The Medical
Society believes that there is a shortage of seasonal flu
vaccines in various part of the state and fhat some
physicians are having difficulty obtaining flu supply for
their offices. The Medical Society has closely watched the
distribution of the influenza vaccine for the last several
years, and has advocated that physicians, hospitals, nursing
homes and local public health agencies should receive first
priority in the distribution of the influenza vaccine. This
will allow patients to maintain their medical home. This
year, the Medical Society will again document any
maldistribution problems with the influenza vaccine
supply. Maldistribution of vaccines, even when adequate
supply exists creates added burdens on individual
physician practices. Consequently, MSSNY will work
with the NYS Academy of Family Physicians and other
interested specialty medical societies to repeal section
2112 of the public health law which has been interpreted to
require additional burdensome and unnecessary tracking
and reporting requirements on physicians. Additionally,
the Medical Society will advocate for universal state
purchase for all vaccinations.

Immunizations

Immunization is a proven tool for controlling and even
eradicating disease and new vaccines have been introduced
over the last several years with significant results.
Immunization of children and adults has had significant
and wide-ranging public health benefits including lifelong
immunity. Immunizations stop the spread of disease to
people of all ages and by vaccinating, the chain of
transmission is broken.

While the value of vaccines is clear newer vaccines are
expensive and can be difficult to obtain. Furthermore,
many physicians have indicated that the reimbursement
rate for vaccine is woefully inadequate—thus creating a
huge financial burden on the physicians. The Medical
Society will advocate for uniform reimbursement
mechanisms for physicians and a timely supply of vaccine.
The Medical Society will also encourage programs that
would improve adult immunization rates. The Medical
Society will work with the American Medical Association
to ensure that Medicare pays for the cost of the herpes
zoster vaccine and for the administration of the vaccine.
Furthermore, the Medical Society will continue to
advocate for fair and adequate administrative fees from all
payors.
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Tobacco Use in New York State

Smoking is the leading preventable cause of morbidity and
mortality in New York State, killing an estimated 25,500
people every year. Serious diseases, caused by smoking,
afflict an estimated 570,000 New Yorkers each year.
While the total number of adults who smoke in New York
State has decreased over the last ten years, thousands of
young people continue to smoke their first cigarette every
day resulting in a |I|if
Legislators, in an attempt to reduce the number of young
people who begin to smoke and to provide an incentive to
quit smoking, have increased the state cigarette excise tax
by $2.75 per pack and the Federal excise tax also was
increased this year by 61 cents per pack. This increase
gives New York the highest cigarette tax in the nation.
The Medical Society strongly supported this action, which
is expected to prevent more than 44,700 tobacco-caused
deaths in New York State. The most common diseases
caused by tobacco smoking includes lung cancer, cancers
of the lip, mouth, throat, larynx, bladder, pancreas,
stomach, kidney, and cervix, as well as heart disease and
stroke, emphysema and chronic bronchitis. The Medical
Society will continue to support legislation that will reduce
tobacco use such as the ban of flavored cigarettes, and
increasing the minimum age to purchase cigarettes to 21.
Secondhand smoke is a major public health concern,
killing an estimated 2,500 New Yorkers every year. The
Medical Society will support measures to eliminate
exposure to secondhand smoke, especially in the pediatric
population. The Medical Society supported granting the
Food and Drug Administration authority to regulate
tobacco products and supports policy that would provide
for widespread availability of nicotine replacement
therapy. The Medical Society will oppose the sale of
tobacco at any facility where healthcare is delivered or
where prescriptions are filled.

Cancer

According to the American Cancer Society, in 2009, the
estimated number of new cancer cases in New York State
was 101,550. During this same time period, an estimated
34,190 died of cancer. It is one of the most common
chronic diseases in New York State, second only to heart
disease as the leading cause of death. The leading cancers
continue to be lung and bronchus, colon and rectal, and
breast cancer. Screening and early detection are the best
strategy in the fight against cancer, since early screening is
instrumental in saving lives. While screening tools are
available for breast cancer and colon cancer, there is still
no FDA approved screening tool for lung cancer. Funding
for lung cancer research, according to the National Institute
on Health, is far below the levels of funding for other
common malignancies, and far less than is called for by its
massive public health impact. The Medical Society will
support efforts to increase funding for lung cancer research
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in order to aid early diagnoses and treatment methods.
Insufficient reimbursements are cited in recent surveys as
one reason that mammography rates are declining in the
U.S. The Medical Society recognizes the importance of
cancer screening and will continue to support the
recommended guidelines for screening mammography and
to advocate for appropriate reimbursement rates in order to
make screening available to all women. In 2007, the
Medical Society supported the voluntary administration of
the HPV vaccine and supports efforts to educate the
general public regarding its benefits in the prevention of
cervical cancer. MSSNY will continue to advocate for
appropriate reimbursement rates associated with the
administration, storage, and counseling of families
regarding HPV.

Cardiovascular Disease

Cardiovascular disease (CVD), specifically heart disease
and stroke, kills more New Yorkers than any other
condition. In 2002, CVD caused more deaths than all
cancers and HIV/AIDS combined. Among both men and
women and across all racial and ethnic groups, CVD is
New York"'s |l eading kil
misconception that heart disease is mainly a problem for
men. While the premature mortality rate is higher in men,
more women than men have died from heart disease every
year since 1984, and this trend is increasing. New York
ranks 16™ in the United States in age-adjusted deaths due
to CVD. In 20023, the estimated direct (medical care) and
indirect (lost productivity) cost of cardiovascular disease in
New York was almost $16 billion or approximately $860
for each person in New York. Stroke alone accounts for
the disability of more than one million Americans. On
average, someone in the U.S. suffers a stroke every 45
seconds, and someone dies every 3 minutes from stroke.
Many stroke survivors are disabled and cannot lead
productive lives. Much attention has been focused on both
the health and economic burden of CVD. High blood
pressure, elevated cholesterol, lack of physical activity6,
poor nutrition, and tobacco use are the primary risk factors
associated with CVD. The Medical Society has and will
continue to support the development of programs and
policies that seek to reduce these risk factors for CVD.
The Medical Society will continue to support programs
that promote healthy lifestyles and encourage healthy
behaviors that aim to decrease tobacco use, increase
physical activity, and increase healthier eating.

Family Health Care Decision Act

Legislation, which would allow family members and those
close to an incapacitated patient to make health care
decisions on their behalf, advanced in both Houses and
was passed by the Senate in 2009. The Medical Society of
the State of New York continues to support efforts to enact
legislation that would remove the legal barriers and
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establish procedures for making these treatment decisions
for patients who lack decision-making capacity to decide
about treatment. New York and Missouri are the only two
states where the law explicitly denies relatives the right to
decide about medical treatment if a patient becomes
incapacitated.

Geriatric In-Home Medical Care

The Medical Saociety of the State of New York is working
with physicians who provide in-home medical care to
homebound patients in an effort to help them develop a
statewide sustainability plan and will seek legislation to
provide geriatric in-home medical care that integrates
services provided by a primary care physician in the home
into the array of long-term care services available in New
York State. We will seek to assure that physicians who
provide such services are appropriately reimbursed and
that financial support to supplement the costs of bringing
new physicians into existing practices to provide these
services is available. MSSNY believes that rendering in-
home care to homebound individuals will reduce hospital
length of stay and provide greater flexibility in managing
care and, tiu$) kas tlee poténtal foradecreasmgroosband
improving quality.

Office Based Surgery

Pursuant to legislation enacted in 2007, all offices that
perform surgical procedures involving more than minimal
or local anesthesia or more than 500 cc of liposuction must
be accredited by one of the three major accrediting bodies.
The law also requires reporting of adverse events to the
Department of Health Patient Safety Center. The Medical
Society of the State of New York worked with the
Department of Health to educate physicians as to their
responsibilities and to ensure that all appropriate offices
were accredited by the deadline of July 14, 2009. Section
2998-e-(2) of PHL 230-d-(4), which requires that adverse
events be reported to the Department of Health, is a major
concernto MSSNY. The law provides that the information
required to be collected, maintained and reported directly
to the department regarding office based surgical practices
will be confidential and shall not be released, except to the
department. MSSNY believes that legislation should be
enacted to protect ALL information collected and
maintained by the licensee in connection with its quality
assurance program, regardless of the setting. Being
assured that this information will not be made available in
a civil action would encourage physicians to participate in
quality assurance programs and provide greater safety to
their patients. Moreover, MSSNY will work to assure that
payers, including Medicaid, are required to pay a facility
fee to practices which have received accreditation pursuant
to the office based surgery law.



Substance Abuse

The extent and consequences of alcohol consumption by
our youth are matters of growing concern. Not only do
most young people drink alcohol, but they often drink
heavily, putting themselves and those around them at risk.
The Federal Uniform Drinking Age Act, signed into law in
1984, effectively raised the national minimum legal
drinking age to 21 in all States. College drinking has been
a persistent problem o
tradition of drinking on and around campus is strong, and
despite efforts to curtail the behavior, the majority of
students drink. Most students come to college having
experienced alcohol in high school. By the 12" grade, 72
percent of high school students have had a full drink. 26
percent report engaging in binge drinking in the past two
weeks, and 55 percent report having been drunk. Since the
ear | y 19 8réldted trafficaléaths peh population
have been cut in half with the greatest proportional
declines among people 16-20 years old. Reductions in
driving after drinking saved more than 150,000 lives in the
U.S. between 1982 and 2001 — more than the combined
total saved by increases in seat belt use, airbags, and
motorcycle and bicycle helmets.

NIH studies revealed that young people who began
drinking before age 15 are four times more likely to
develop alcohol dependence during their lifetime than
those who began drinking at age 21 or later. Several NIH-
supported studies demonstrated that comprehensive,
community-based intervention programs can further reduce
traffic deaths and other alcohol-related harm beyond that
achieved through age 21 drinking laws. In New York
State, in 2007, there were 9,480 alcohol-related motor
vehicle accidents, in which 344 people were killed and
7,175 people were injured, 1,127 seriously. These
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statistics reinforce the need to continue efforts to curb
underage drinking and to reduce impaired driving in New
York State. The Medical Society supported the
establishment of a national legal age of purchase of 21
years for all alcoholic beverages and will continue to do so
to save lives. MSSNY also supports legislation that would
lead to the adoption of policies and programs that include
public education about the nature and causes of alcoholism
and other drug dependence, the interaction of alcohol and
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safety. Itis essential to include age-appropriate education
about the nature and effects of alcohol and drug use in
order to protect our youth. Physician education is a
priority in order to provide educational opportunities
concerning screening and intervention of alcohol use in
patients. The Medical Society will advocate for continuing
medical education that will instruct physicians on how to
better diagnose and treat patients with alcohol abuse
disorders and at-risk drinking. MSSNY will also actively
seek legislation in New York State that would require
Medicaid to reimburse physicians for alcohol and drug
screening and ask the AMA to seek federal action for
Medicare reimbursement.



XIV. FEDERAL HEALTH CARE REFORM

We agree with the goal that is sought by our state and federal policymakers to assure ,that all New Yorkers and, indeed, all

Americans, have access to affordable quality health care.

Itis critical, however, that any reform effort begin by assuring an adequate supply of physicians to provide needed health care.
At a time when our population is rapidly aging and more resource-dependent, enhanced physician supply is essential to the
success of any health system reform legislation. Supply will not be increased to truly meet the needs of our growing and aging
population unless reform efforts meaningfully address the issues discussed below; including:

e Medical Liability Reform

y

e Health Insurer Reform

e Assuring Access to Care Under the Medicare Program
e Fair —Pay for Qualit

L]

As is more fully described in the section describing
MSSNY‘'s support for
uninsured, MSSNY will advocate for changes which will
achieve universal coverage. MSSNY has created a Task
Force on Health System Reform to examine various health
system reform proposals with the objective of achieving
consensus on the parameters of a cost-effective and
equitable reform structure which will assure universal
coverage and enhanced quality of care for all New
Yorkers. MSSNY will continue to work with the State
Legislature as well as
Congressional delegation to facilitate universal health
coverage for all New Yorkers. Given the demographic
variables associated with the uninsured population, we
embrace a multi-faceted, incremental approach to our goal
of ultimately assuring universal access to affordable
insurance coverage with comprehensive benefits.

In addition to assuring the availability of affordable health
insurance, MSSNY believes that any federal health system
reform proposal must address the following key issues that
are affecting access to care in New York State. We believe
that any reform effort must begin by assuring an adequate
supply of physicians to provide needed health care. Ata
time when our population is rapidly aging and more
resource-dependent, enhanced physician supply is essential
to the success of any health system reform legislation.

Urgent Need for Medical Liability Reform

It is essential that reform of the medical liability
adjudication system be a component of any health system
reform legislation. New York physicians already pay
medical liability insurance premiums that are among the
very highest in the entire country, and the problem could
become far worse in the absence of further legislative
action.

From 2003-2008, liability insurance costs for ER
physicians rose 72-80%, general surgeons 72-80%,
neurosurgeons 72-80% internists 72-80%, radiologists 63-
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72%, and OB-GYNs 63-72%.  As expensive as this

e sceveragegis, however, it doesadi éven woser the €ost af

awards that increasingly exceed insurance coverage.

In each of the last two legislative sessions, the New York
State Legislature and Governor Paterson have enacted
legislation that have prohibited for the 2008-09 and 2009-
10 policy years the imposition of a medical liability
insurance rate increase or the imposition of a surcharge to
make up for past insurance company deficits. Without this
#ctiort by tiee Gawveenaon nethe s egisbature, iNligely wodld
have been necessary to impose on physicians double digit
premium increases in each policy year. Had these
increases been implemented, the consequences to New
Yor k* s-renowmed heath care system would have
been dire. However, these fixes are only temporary.
Physicians will incur even more staggering increases
unless action is taken by the State Legislature and/or
Congress to address this problem.

These enormous costs are driven by an unpredictable
medical liability adjudication system that numerous studies
have concluded results in cases where awards are made
despite the absence of any negligence whatsoever.
Moreover, under the current system studies have shown
that often those truly injured by negligence do not sue.

As a result of the randomness and unpredictability of the
current medical liability adjudication system, settlements
are often made even where no negligence has occurred.
Physicians who treat the most high-risk patients are sued
with astounding regularity in New York State.

The problems of the medical liability adjudication system
do not just impact physicians — it impacts the cost of all
health care. Studies have shown that billions of dollars in
health care costs are unnecessarily spent each year due to
the practice oél _defTbeaes
phenomenon vary based upon the studies, but are
undoubtedly immensely significant. One 2002 study by
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HHS indicated that $60-$108 billion was spent on
defensive medicine. A Lewin study concluded that $36
billioncouldbesavedover5 year s by r ed
medicinel costs. Mor e r
Massachusetts Medical Society of eight specialties
indicated that $1.4 billion was spent annually in just the
state of Massachusetts a
purposes.

We can no longer sustain such an expansive, inequitable
and fatally flawed system if we wish to maintain a world-
class health care system. We are pleased that President
Obama has directed the Secretary of Health and Human
Services to offer demonstration grants to states and health
systems to pilot-test alternative medical liability reform
proposals. This is a good first step, but more needs to be
done. We urge that any health system reform proposal
include solutions to stabilize the increasingly unaffordable
cost of medical liability insurance.

Urgent Need for Health Insurer Reform

We agree with the assertion by many members of Congress
of the need for reform of the practices of health insurance
companies. Exacerbating the enormous liability burden
imposed on physicians is the continuing difficulty in
obtaining appropriate reimbursement for health care
services from health plans. Health plans are able to
constrain reimbursement through the imposition of many
one-sided, unfair contract provisions as well as operational
tactics which are outrageous. Most physicians have little
if any ability to negotiate contract terms due to the health
plans enormous bargaining power which stems from their
incredible market dominance. Health plans often
unilaterally change contract terms in the middle of the
contract ter m. Physician

These payment constraints are not passed on to premium
payers. As a matter of fact, patients and businesses are
also experiencing the adverse effect of market domination
by the insurers. While the HMOs have generated over
billions in profits in New York State over the last several
years, employers and patients are shouldering much higher
costs. Studies show that the premiums paid by employers
have doubled over the last decade. Yet even with
employers paying so much more, employees get less and
less health coverage. Patients must pay more out of
pocket. They are often forced to switch medications upon
which they have been stabilized due to formulary changes.
Their needed care and medication is frequently
unnecessarily delayed as a result of burdensome pre-
approval procedures. And frequently they (with their
treating providers) are forced to challenge arbitrary denials
ofmedically necessary

car e|.

Here in New York, six companies insure 77% of
commercial managed care market! These companies have
u cderived erewneu$ e@rofissi because of their market
e aemindtibny |n 2087, fa hedsi&th ssatght year, heddtly
plan profits in New York alone exceeded $1 billion dollars,
when they were over $1.4 billion, a 93% increase over the
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Moreover, according to a study recently released by the
Northwest Federation of Community Organizations, many
of the major national health insurance companies operating
in New York State have made billions after billions in
profits over the last several years. The study noted that, in
2007, United Health Group made $4.65 billion in profits.
Wellpoint made $3.35 billion in profits. Aetna made over
$1.8 billion in profits. Cigna made over $1.1 billion in
profits. There is a fundamental conflict between the profit
motive of these managed care plans and the health care
needs of its patient enrollees.

The current antitrust landscape works to the advantage of
already huge managed care plans which continue to grow
even bigger through mergers, with no intervention on the
part of federal regulators. Physicians face a daunting
choice — either accept a contract with one-sided terms or
risk losing access to a significant number of patients.
Physician efforts to come together to counter this
overwhelming market dominance are met by aggressive
efforts by regulators who pursue physicians for alleged
antitrust violations rather than the huge insurers.

Antitrust reform is essential to address the imbalance in the
health care market so that physicians can negotiate fair
contracts that protect their patients. We urge that any
health system reform proposal provide physicians with the

s poaver te colteadivielynegbtiate relextard donéract tertms wighr
health insurers, so that physicians are able to provide
medically necessary care and do what is best for their
patients. Furthermore, health insurance companies must
be required to better standardize their claim adjudication
policies to reduce the administrative burden and
unnecessary duplication faced by physicians and other
health care providers in seeking authorizations to provide
patient care as well submitting claims to health insurers for
reimbursement for necessary care.

Urgent Need for Reform of the Flawed SGR Formula
Of course, no health system reform legislation will be
adequate or meaningful unless it provides appropriate
stability for seni
the Medicare program. Unless action is taken by
Congress, physicians face a draconian 21% cut in their
Medicare reimbursement in 2010. Moreover, without
liCongressional intervention, even more drastic cuts will be
imposed on physicians in future years. These cuts are
driven by a flawed formula called the Sustainable Growth
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Rate (SGR) which penalizes physicians by lowering their
payments when growth in the use of medical care exceeds
the Gross Domestic Product. This is done despite the fact
that service use is driven by factors outside physician
control such as patient health needs, emerging technology
and public policy changes.

Congress took an important step in July 2008 by overriding
President Bush‘s veto oaf
10.6% cut in Medicare reimbursement for 2008, and an
even further 5.4% Medicare reimbursement cut for 2009.
Recognizing that these cuts had huge ramifications for
access to the health care system, the veto override effort
had overwhelming bipartisan support. We applaud the
efforts of New York‘’s Co
achieve this result, as well as their support of previous
interventions to prevent cuts generated by the highly
flawed SGR formula. However, even with the slight
increase provided in the legislation, Medicare physician
reimbursement has essentially remained flat since 2001.
At the same time, as noted above, liability insurance costs
and other overhead costs for physicians have risen rapidly
in New York while reimbursement from health insurers
has been constrained.  This growing squeeze facing
physician practices is unsustainable, and must be addressed
now before access to care is irreparably harmed.

In this regard, we urge that legislation is enacted that
replaces the current SGR methodology with a physician
payment formula that truly mirrors patient care, practice
costs and inflation so
repeatedly threatened every year as it is under the present
formula.  Certainly, we support the provision that was
contained within HR 3200 that would re-base the SGR to
eliminate the huge deficit that is compelling such
staggering decreases in Medicare physician reimbursement
each year.

—

Moreover, MSSNY supports efforts to increase Medicare
reimbursement to physicians practicing in selected areas
throughout New York State that are severely under-
reimbursed as a result of the Medicare geographic locality
in which they practice. This under-reimbursement hinders
efforts to recruit new physicians to these areas. However,
MSSNY opposes legislation that would inappropriately
direct funds away from high cost localities such as the
metropolitan New York
that do not have the high medical liability, office rent,
wage and tax costs that New York physicians face.

Furthermore, MSSNY opposes the creation of an
Independent Medicare Commission (IMAC) whose cost-
cutting recommendations will be adopted in its entirety
unless Congress intervenes. Physicians are already subject
to the SGR spending target which as noted above causes
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huge projected cuts each year. Creating a second target
system could potentially subject physician services to
multiple payment cuts in a single year, and thereby
severely threaten access to care for seniors. Medicare
spending targets must reflect appropriate increases in
volume that may be a result of policy changes, innovations
that improve care, greater longevity and unanticipated
spending for such things as influenza pandemics. Congress

savings than proposed by the IMAC to adjust for new
developments that warrant spending increases.

Creating a Fair “Pay For Quality” Program
Upward adjustments in Medicare payment have been
N g linkeds sy imany &ely hedlte poticy dedddrsoto quality
improvement. As part of its commitment to promote
quality of care, the AMA, through its Physician
Consortium for Quality Improvement, has developed more
than 250 evidence based measures covering 42 clinical
topics or conditions. Many of these measures were
incorporated into the Physicians Quality Reporting
Initiative (PQRI), which provides physicians with a slight
bonus payment if they report to Medicare certain quality
measurements as part of care provided to Medicare
patients. The areas include diabetes management, asthma,
obstructive pulmonary diseases and hypertension, just to
mention a few.

While organized medicine is committed to assuring
physician participation in this important program, many
N a physigiaastwhoeparticigate in thecPQRI §insl compdiance
with it at least moderately difficult, according to survey
conducted by AMA. This will remain a challenge to
participation considering the resources that must be put
into place to comply with the program.  Among the
highlights of the AMA survey:

e 61% of those responding to the survey rated the PQRI
as moderately difficult, considerably difficult or
extremely difficult;

e 40% of those responding to the survey indicated they
had received a bonus payment, while 29% did not, and
31% did not know. According to CMS, the average
PQRI per provider payment was $600; and the average
payment to per physician group practice was $4,700;
and

e 59% of those who asked for assistance from CMS in

PRRI O Rl rtli e ri ncda sctabt

satisfactionll with CMS

o
=}

Certainly, these concerns must be addressed before

At the same time, MSSNY continues to evaluate and
participate in efforts
—Pay ufadri tQll standards t
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participation in the PQRI is made mandatory. s
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care and do not permit health plans and other payors to
penalize physicians based solely upon the cost of care
provided to patients.
qualityl program
physician/patient relationships must be fostered so that
patients receive optimal care. Participation by physicians
must be voluntary. Accurate data and fair reporting which
allows physicians to review, comment and appeal results
must be used. And, lastly, there must be fair and equitable
program incentives with new funds for positive physician
incentives which cover additional expenses to physicians.
These incentives must be fully explained. Physicians want
to be part of the solution, but the solution must be fair to
all involved — patients, physicians, health plans and
hospitals.

Access to Care Under the Medicaid Program

We also support the inclusion of a provision that was
contained within HR 3200 that would bring primary care
reimbursement under the Medicaid program to 100% of
the Medicare fee schedule. We believe this would further
the goal sought by many of our elected leaders to reduce
the overall costs of the Medicaid program by enhancing the
ability of Medicaid patients to receive primary and
preventative care in non-institutional settings through
implementation of a fairer reimbursement structure. The
absurdly low reimbursements provided for decades to
physicians wunder
discouraged physician and other primary care participation
in the program, resulting in patients seeking care in far
more costly institutional settings. This dynamic has led to
New York State having the highest cost Medicaid program
in the country, despite the fact that less than 1% of New
Yor ks Medicaid Budget
until recently, physician reimbursement for primary care
under Medicaid in New York was the lowest of any state in
the country.

We applaud the Pat er mantho
reversing this trend and promoting the ability of Medicaid
patients to have a medical home similar to patients who
have private insurance. Indeed, investment in physician
care in the Medicaid program, we believe, will lead to
reduced costs to the Medicaid program overall, as
Medicaid patients will be able to more appropriately access
care in more clinically appropriate environments. The
funding provided under HR 3200 will further help to
achieve this goal. We urge the enactment of legislation to
provide the funding necessary to assure physician
participation under the Medicaid program.

Assuring Fair Payment for Non-Preventable Hospital
Acquired Conditions

A profound new development in health care financing is
the recent policy implemented by CMS that will limit
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reimbursement to hospitals when they treat 10 categories
of hospital-acquired conditions that are deemed to have

S hedh preventalileeTheepreventidm af tmediah eyrors-isppa y
e tmajdr priarity fér ordarized wédinirg in collaboration with

our hospital partners. However, MSSNY and the AMA are
strongly opposed to policies which provide for non-
payment for hospital acquired conditions in the inpatient or
in any payment setting when such conditions may not be
reasonably preventable through the application of
evidence-based guidelines, developed by appropriate
medical specialty organizations based on non-biased, well-
designed, prospective, randomized studies. Moreover,
there are outstanding questions regarding the availability of
reimbursement to treat a patient who suffered a allegedly
preventable hospital-acquired condition. In this regard,
MSSNY has very serious concerns about expanding the
number of conditions to which this new Medicare payment
policy applies. Moreover, MSSNY has concerns with
extending this policy, currently applicable to the inpatient
setting, to other Medicare payment settings, including
physician practices. Finally, MSSNY has serious concerns
with extending this policy to other payors including
commercial health insurers. There is no question that such
a policy would be abused by many health plans as an
excuse to arbitrarily withhold reimbursement without
appropriate justification.

Medi caid program seriousl
went for physician care.
admini stration‘s commit
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CONCLUSION

The Medical Society of the State of New York is committed to policies which will enhance the delivery of
medical care of the highest quality. The proposals set forth in our 2010 Legislative Program are not an all-
inclusive list of our goals nor are they an exhaustive list of the health issues that will be addressed in Albany
during the upcoming State legislative session. Whatever the issue, organized medicine will work tirelessly to
assure that the interests of our physician members and, most importantly, the interests of our patients are
fully recognized and reflected in all health policies and health legislation adopted by the State of New York
during the coming year.
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